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PREFACE

The kgislative Research Commission, established by Article 6B of Chapter 120 of

the General Statutes, is the general purpose study group in the l*gislative Branch of

State Govemment. The Commission is cochaired by the Speaker of the House and the

President Pro Tempore of the Senate and has five additional members appointed from

each house of the General Assembly. Among the Commission's duties is that of

making or causing to be made, upon the direction of the General Assembly, "such

studies of and investigations into governmental agencies and institutions and matters of

public policy as will aid the General Assembly in performing its duties in the most

efficient and effective manner' (G.S. 120-30.17(l)).

The l*gislative Research Commission, prompted by actions during the 1993

Session, has undertaken studies of numerous subjects. These studies were grouped into

broad categories and each member of the Commission was given responsibility for one

category of study. The Cochairs of the L€gislative Research Commission, under the

authority of G.S. 120-30.10(b) and (c), appointed committees consisting of members of

the General Assembly and the public to conduct the studies. Cochairs, one from each

house of the General Assembly, were designated for each committee.

The study of Immunity from Negligence would have been authorized by Part II,

Section 2.1 (17) of the 2nd Edition of House Bill l3l9 which passed both chambers but

inadvertently was among the bills not ratified at the end of the 1993 Session.

Part II of the 2nd Edition of House Bill l3l9 would allow studies authorized by

that Part for the I€gislative Research Commission to consider House Bill 242 in

determining the nature, scope and aspects of the study. Section I of House Bill 242

reads in part: "The l-egislative Research Commission may study issues concerning

immunity from liability resulting from negligent acts, including the coordination of
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existing statutes granting immunity, the immunity of State and local employees and

officials, and the immunity of volunteers including volunteers of professional services. "

The relevant portions of the 2nd Edition of House Bill l3l9 and House Bill 242 are

included in Appendix A. The lrgislative Research Commission authorized this study

in the Fall of 1993 under authority of G.S. t2}-30.17(t) and grouped this study in its

Civil and Criminal law area under the direction of Representative Bertha M. Holt.

(House Bill l3l9 was later amended and ratified in 1994 with the l-egislative Research

Commission studies 2nd Edition language deleted because the l-egislative Research

Commission had already acted on these matters).

The Committee was chaired by Senator I-eslie J. Winner and Representative

Margaret M. Jeffus. The full membership of the Committee is listed in Appendix B of

this report. A committee notebook containing the committee minutes and all

information presented to the committee is filed in the Irgislative Ubrary.
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COMMITTEE PROCEEDINGS

First Meeting - January 27, tgg4

At its organizational meeting on January 27 , lgg4, the lmmunity from Negligence
Study Committee first reviewed its study charge. Three main areas were identified as

needing study:

' Review inconsistencies in statutes and determine if some uniformity is
needed.. Immunity fgr state_and local government employees.' Immunity for volunteers, including volufiteers rendering professional
senyices.

O. Walker Reagan, counsel for the Committee, reviewed eleven bills pending
before the General Assembly that involved some form of immunity issues. He then
reviewed current statutory law where various forms of immunity have been granted.
Over sixty different statutes were cited involving immunity. Mr. Reagan classified
these statutes into three groups: volunteer immunity, public-good immunity, and
investigative, licensing and regulatory immunity.

Next Jeffrey S. Koeze of the Institute of Government discussed with the
committee his paper entitled, "conceptual overview of Immunity L,aw,,, which
includes a discussion of the public liability doctrine, sovereign immunity and public
official immunity. Mr. Koeze also explained why liability issues for local governmen.s
were somewhat different from those of state government, primarily because local
govemment's proprietary functions are not protected by sovereign immunity.

Second Meeting - April 6,lgg4

The second meeting of the Committee began with a presentation by professor

Charles E. Daye of the UNC Law School, ord co-author of the book, North Carolina
Law of Torts, on a general overview of immunity from liability under North Carolina
law. Professor Daye pointed out that immunity law is broken down into four
fundamental areas: sovereign immunity to governmental bodies, familial immunity,
charitable immunity, and other immunities. He also discussed that under current law,
any case brought against a local government includes the question of whether the
negligent act arose from the exercise of a governmental function or a proprietary
function. Professor Daye explained that some immunities coulcl be waived. such as the
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state has done with the North Carolina Tort Claims Act. In considering whether to
grant immunity or not, Professor Daye pointed out that the law does not want the risk
of liability to discourage people from doing good things, but on the other hand the law
wants people to be responsible for their actions.

The Committee next heard from E. Harry Bunting, Special Deputy Attorney
General for North Carolina, on the workings of the State Tort Claims Act. Mr.
Bunting pointed out that the Torts Claim Act is a limited waiver of immunity,
applicable only to claims against the State, not its employees. He also pointed out that
the recent case of Coleman v. Cooper had extended the State's liability under the Tort
Claims Act to claims against county Departments of Social Services arising from
negligent acts of county child protective services social workers. Mr. Bunting also
explained that his office defended state employees under the Defense of State
Employees Act, for claims against state employees acting in the scope of their
employment, for claims up to the tort claim limit. Additional, Mr. Bunting pointed out
that the General Assembly has authorized the State to purchase state employee excess
liability insurance coverage as protection for claims over the tort limit up to a limit of
$l million, but explained that automobile liability claims against employees are not
included in this excess coverage. He explained that claims paid by the State under both
the Tort Claims Act and the Defense of State Employees Act are paid by the individual
agencies out of their regular budget, and that agencies pay a pro-rata share of the
excess liability premium based on the number of employees they have.

The Committee then heard from Jeffrey Koeze and reviewed his suggestions for
possible solutions to the governmental liability and immunity issues as outlined in a
letter to Senator lrslie Winner, dated April 4, lgg4, a copy of which is included as

Appendix C. Mr. Koeze discussed the problem of distinguishing when a person is a
public official (and thereby immune) and when the person is a public employee (and
thereby liable). He also explained the Federal rort claims Act.

Next the Committee heard from various speakers concerning the issue of liability
and immunity for child protective services social workers. Ms. Janet Mason. from the
Institute of Government, spoke on the history of social worker liability, and how the
law had been changed by the Coleman v. Cooper case. Roslyn Savitt, representing the
North Carolina Chapter of the National Association of Social Workers, discussed the
concerns social workers have over personal liability arising from attempting to do their
jobs and how social service departments are having difficulty recruiting child protective
services social workers because of the concern over liabitity. Steve Shaber,
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representing the Social Services Consortium, discussed how he felt the N.C. Court of
Appeals was wrong in its interpretation of the child abuse reporting statute which had
always been assumed to have granted immunity to anyone, who in good faith, reported
and assisted in the investigation of child abuse cases, including social workers. Mr.
Shaber proposed that a bill be recommended which codified what he believed was the
kgislature's intent to grant child protective services social workers good faith
immunity. Ms. Patrice Roesler spoke on behalf of the North Carolina Association of
County Commissioners and asked the Committee to consider whether the fear of
personal liability had become so pervasive that is was the impairing judgments child
protective senrices social workers had to mahe to protect children. She also encouraged
the Committee to look at the broader issue of govemmental employee immunity
because issues were also being raised concerning the liability of sanitarians, public
health employees and local building inspectors. The Committee also heard from Mr.
Doug Abrams on behalf of the North Carolina Academy of Trial Lawyers. Mr. Abrams
had represented the mother of the two deceased children in the Coleman case. Mr.
Abrams urged the Committee to be careful in recommending broad based immunity.
While he said if social workers were doing their jobs and following the guidelines, they
should not be held responsible if something goes wrong, if someone gets hurt as a
result of a social worker's negligence, the person should be compensated. He also
stated his belief that the risk of liability helped social workers be more careful and do a
better job.

Third Meeting -- August lg, lgg4

The third meeting of the Committee began with a review by Mr. Reagan of actions
taken by the 1994 Session of the General Assembly as it related to immunity issues,

including raising the Tort Claims limit from $100,000 to $150,000. Nexr Mr. Reagan
outlined for the Committee focus questions to direct the discussion on local and state
government liability issues including:

' ls the public adequately protected from negligent acts of state and local
government employees?

' Are state and local government-employees adequately protected from claims
made against them-personally for negiigent acts or 6missions arising in the
course and scope of their employmeni? -

' Is the liability for negligent acts of local government employees carrying out
state functions properly allocated?
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The next speaker was James B. Blackburn, General Counsel for the North Carolina
Association of County Commissioners, who discussed local govemment tiability
insurance coverage and local government liability. Mr. Blackburn explained how the
Association had established its own insurance pool, which now covers 65 counties. He
also explained that most other counties had coverage through other private companies,
or have set up their own self-insurance programs. Mr. Blackburn explained that their
policy insuring local government employees had a $2 million limit and covered all
governmental employees, including child protective services social workers, for whom
they had had no claims. Mr. David Parker, Claims Representative for Sedgwick James
of the Carolinas, third party administrators for the Association's program, discussed the
types and sizes of claims he has handled for counties.

The next speaker was Ms. Sheila Warner of K & K Specialties, agent for two
private companies insuring local government. Her agency covers twelve counties and
177 municipalities. The policies she represents provide the same types of general
coverage as does the Association's plan, but with $l million limits. She also indicated
they had not handled any claims against social workers.

The next two speakers were Mr. Phil Bell, Risk Manager for Forsyth County and
Mr. Fred Marshall, Risk Manager for the City of Winston-Salem. Each of these local
governments operate their own self-funded risk management programs. After
explaining how their programs were funded, the speakers discussed the legal authority
under which claims were paid and how their self-insurance program had been found by
the North Carolina Supreme Court to not constitute a waiver of sovereign immunity.
On claims arising from govemmental functions, sovereign immunity is retained by the
government, but the government may elect to defend the local government employee.
The option of defending the employee and retaining sovereign immunity is used as

leverage for the settlement of claims. Where, in their opinion, liability exists they will
pay for actual damages, but not pain and suffering. When a case cannot be settled and
the employee is sued, the local employee is indemnified up to his net worth plus
$10,000. In cases that are unclear whether the function is governmental or proprietary,
the government can elect to pay as a proprietary claim or defend under sovereign
immunity.

The next speakers were Mr. Dascheil Propes and Mr. Joe Rippard, with the
Department of Insurance, who discussed the State's liability claims and insurance. Mr.
Propes discussed broad discretion the Attorney General has in deciding whether to
defend state employees, which determines whether the State pays a claim. He pointed
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out that for claims in excess of the tort claims limit, the State's policy made the state

employees the deep pocket to be sued. He thought this was unfair to the employee and

the injured public. In reference to local employees carrying out state functions, Mr.
Propes pointed out that in addition to sanitarians and social workers, local building
inspectors also have a lot of exposure. Mr. Propes also explained how the State

managed claims arising from the operation of motor vehicles, through a self-insurance

anangement, but pointed out that the limit of coverage was $150,000, not $l million
under the state employee excess liability policy. As to the state employees €xcessr

liability insurance policy, Mr. Propes explained that the State was paying annual
premiums of $560,000, but its claims history over the last seven to ten years only
showed a total payout of between $200,000 and $300,000. He acknowledged that the

State would come out ahead if it created its own insurance trust to pay these claims.
Mr. Joe Rippard explained the role of the Public Officers and State Employees

Liability Insurance Commission as being responsible for overseeing the commercial

insurance market for local governments and for overseeing the excess liability coverage

for state employees. He pointed out that the excess liability policy only covers

individuals on state payroll, and not social workers, local government employees or
public school teachers. Mr. Rippard also explained how the state's administration of
automobile claims is handled with the Travelers Insurance Company.

The Committee then discussed its preliminary areas for recommendations to focus

on and decided to appoint a subcommittee to prepare preliminary bill drafts. The

Committee agreed that the drafts should address:
. Sovereign immunity differences in different parts of the state.' ln{e-mnifying state and local government employees for excess liability.. Raising the State tort claims limit.. Covering intentional torts.' Creating uniformity in coverage across the state and benveen state and local

governments.
' ltrengllening the.State's duty to defend its employees.' Establishing a self-insurance trust to cover exces$ liability claims against state

employees.

Fourth Meeting -- September 29, 1994

At its fourth meeting, the Committee received a report from its subcommittee

which handed out three bill drafts as working documents to address the issues identified
by the Committee at its previous meeting. The three drafts, entitled tocal Government

Liability Act, State Employees Liability Act and State Tort Liability Act, were handed
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out to the members and to the public with the request for comments prior to the next
meeting (Copies are attached as Appendices D, E and F). Senator Winner explained
that the subcommittee had held three one and one-half hour telephone conference calls
and had reviewed several revisions to these drafts before agreeing on versions to
recommend to the Committee for review. She explained that the subcommittee was not
wed to these particular drafts, but the subcommittee felt the drafts identified the
important issues and offered at least one possible solution to address each issue. She
pointed out that the State Employees Liability Act and the State Tort Uability Act were
alternative solutions.

The Local Govemment Liability Act seeks to address several issues. It would
provide uniform protection for the injured public statewide. In exchange for waiving
sovereign immunity for governmental functions, it would cap local govemment liability
for proprietary claims at $l million (a figure selected to be uniform with the $l million
limit of the State's excess liability insurance policy). Local government employees
would be indemnified for up to $l million and their liability would be capped at $l
million except in certain specified intentional wrongdoing situations. t cal
governments would have a duty to defend, but would have a right of indemnification
against an employee in certain specified situations. The draft would also make the
liability of local government employees carrying out state functions the responsibility of
the local government, which has more direct control and opportunity to manage the risk
of those employees acts.

The State Employees Liability Act removes the Attomey General's discretion in
defending state employees acting within the scope of their employment, but gives the
State the right of indemnification against the state employee under certain specified
situations. The draft raises the State's duty to defend employees up to $l million
(equivalent to the excess liability insurance policy), eliminates the excess liability
insurance policy and establishes the Defense of State Employees Reserve Fund.

As an altemative to the State Employees Liability Act, the State Tort Liability Act
expands the State Torts Claims Act to include claims against state employees in
addition to claims against state agencies, raises the limit from $150,000 to $l million
(equal to the current limit under the excess liability insurance policy), caps the
employees personal liability at the tort claim limit except in certain specified intentional
tort situations, and eliminates the excess liability insurance coverage.

Because the Committee was going to wait for comments on the governmental
liability and immunity bills before considering them further, the Committee decided to
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l
hear comments on four "private" immunity bills that had been introduced during the
1993 Session.

The first bill considered was HB 394 (1993 Session) - Immunity for Volunteer
Engineers. Mr. Don Kline spoke on behalf of the N.C. Consulting Engineers Council
and explained the liability concerns engineers have with volunteering to provide
professional services without compensation in emergency/disaster situations. He said
this bill would remove a hindrance for engineers to volunteer in these critical situations.
In reviewing the bill with the Committee members, Mr. Kline said he would have no
problem with excluding immunity for gross negligence or liability arising from the
operation of a motor vehicle. He also agreed that the language involving the time
period covered and how that could be extended could be clarified. Mr. paul Goodson,
representing the Professional Engineers of North Carolina, also spoke in favor of the
bill. Mr. Pope "Mac" McCorkle, representing the Academy of Trial Lawyers, said the
Academy agrees that where engineers are asked by the government to render assistance
without compensation they should be protected, but the Academy feels the engineer
should be treated as an agent of the local government for liability purposes and should
be indemnified by the local government against any claims that arise.

The second bill considered was House Bill 952 (1993 Session) - Volunteer EMS
Medical Directors Immunity. Dr. Don Vaughn, Medical Director for the Wake County
Emergency Medical Senrice, spoke on the need to give physicians who volunteer as the
medical director for a local emergency medical service without compensation, immunity
for claims arising for actions or omissions which occur while the doctor is carrying out
this function. Mr. Bob Bailey, Chief of the Office of Emergency Medical Services for
the State of North Carolina, told the Committee of the problem some counties are
having in recruiting volunteer medical directors, and explained the effect of limiting
EMS services that can be performed under law when there is not a designated EMS
medical director. Mr. Barry Britt spoke on behalf of the North Carolina Association of
Emergency Medical Services Administrators and explained that this bill would benefit
rural areas where paramedics are becoming more and more the main source of health
care.

The third bill considered by the Committee was House Bill 36 (1993 Session) -
landowner Protection Act. Mr. Bob Slocum, representing the N.C. Forestry
Association, pointed out that studies have shown that concern over liability is the single
greatest impediment to opening private lands to public recleation and educational
opportunities. Mr. Slocum informed the Committee of a previous North Carolina
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immunity statute which created limited immunity in these situations which was in effect
in North Carolina for many years that apparently got dropped off the books in l97l
when the fish and wildlife laws got recodified. Dr. Edwin J. Jones, Associate professor

with the Forestry Extension Service, explained the current law in North Carolina and
discussed the concerns he had advised landowners about in this area. Mr. Tom Bean
spoke on behalf of the North Carolina Wildlife Federation in favor of the bill and the
need to find ways to expand natural areas available to the public, and to insure proper
control of wildlife. Mr. Thomas S. Stark, President of the Spoltsman's Alliance, spoke
in favor of the bill and discussed the increasing problem hunters were having in finding
suitable places to hunt. He also pointed out that landowner concern over liability
seems to have increased as more and more counties were requiring written permission
to hunt on the lands of another person.

Mac McCorkle, speaking on behalf of the Academy of Trial lawyers, reminded
the Committee that North Carolina's retention of the doctrine of contributory
negligence was the biggest immunity provision you could have, and pointed out that
most of the large verdicts in other states involving comparative negligence would have
been zero verdicts in North Carolina. He also indicated that the Academy could agree
with a codification of the common law which he felt provided adequate protection to
landowners.

The fourth bill considered was a proposed committee substitute which
Representative Dub Dickson had had prepared for House Bill lolg (lgg3 session)
(blank bill) - Equine Liability. Mr. Greg Lee, President of the North Carolina Horse
Council, spoke of the concern of horseowners over their liability for the actions of
horses which were beyond the owner's control. He pointed out that many stables and
riding programs in North Carolina were having to close down because of the high cost
of liability insurance or the risk of being sued. Ms. Linda Harris, owner of a horse
farm and riding stable in Statesville, explained to the Committee that this bill does not
restrict or limit the liability of a horseowner for negligence, but merely defines the
dividing line between what is negligence and what is the inherent risk of dealing with
horses. Mr. Glenn Petty, Manager of the Hunt Horse Complex at the N.C. State
Fairgrounds and the owner of a horse farm, pointed out that thirty other states had
adopted similar legislation and had seen liability insurance rates remain stable while
North Carolina's rates have steadily increased. Mr. Steve Mobley, Horse Marketing
Specialist with the N.C. Department of Agriculture informed the Committee of the
magnitude of the horse industry in the State.
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Mac McCorkle, on behalf of the Academy of Trial lawyers, explained that in
North Carolina the doctrines of contributory negligence and assumption of the risks,
already provided horseowners with protections that may not be found in other states.
He said if a problem really exists, the Academy would agree with a codification of the
common law. Mr. McCorkle pointed out numerous problems he had with the way the
proposed committee substitute was written.

Fifth Meeting - November 15, 1994

At its fifth meeting, the Committee heard comments from various interested and
involved parties on the three proposed bill drafts, the local Government Liability Act,
the State Employees Liability Act and the State Tort Liability Act.

The first group of speakers addressed the two state government drafts. Harry
Bunting, Special Deputy Attorney General, expressed four concerns with the bills as
drafted. His first concern was that the drafts would require the State to defend state
employees in all civil cases, even when the State had a conflict of interest. As an
example, he discussed a situation where an employee was fired, possibly as a result of
some action leading to the employee being sued, and the employee might sue the State
for a wrongful discharge. In that case the State would have to defend the employee in
the civil suit, but would be defending itself against the employee in the wrongful
discharge action. His second concern involved mandating indemnification of state
employees at $l million but not raising the Tort Claims limit. Mr. Bunting said the
effect would be that all plaintiffs would sue the employee in State court instead of just
proceeding against the State before the Industrial Commission under the Tort Claims
Act. His third concern involved the State Tort Liability Act, which as drafted, would
require the employee to be sued before the Industrial Commission. Under present law,
claims before the lndustrial Commission are only brought against the State, so the
employee is spared from being named as a defendant. Mr. Bunting's fourth concern,
which he expressed as his biggest concem, was the effect raising the tort limit would
have on individual agencies' budgets. As drafted, the agency continues to be
responsible for the claims and judgments against the agency under the Tort Claims Act
as well as the claims against the employee up to the Tort Claims limit. Under present
law, the agency has to find this money from other budget items, often lapse salaries.
He said agencies were having a hard enough time satisfying $150,000 awards out of
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their budgets. One million dollar awards would have a devastating effect on some
agencies.

Mr. Dascheil Propes of the North Carolina Department of Insurance was the next
speaker. He presented the Committee with a letter from the chair of the North
Carolina Public Officers and Employees Liability Insurance Commission which
expressed the Commission's suggestions and concerns with the drafts of the bills. Mr.
Propes said he would like to see a liability cap established for state employees' personal
liability, and to have the State stand in the employees' shoes for liability purposes, like
the federal government does. He also asked for clarification on what types of insurance
agencies would be authorized to obtain. He expressed his concerns about where state
agencies would come up with the funds to satisfy $l million judgments. Mr. propes
furnished the Committee with the Travelers Insurance Company's estimate of the
State's increased cost for raising auto liability coverage from $150,000 to $l million,
showing an estimated increase of $3.37 million per year in the value of claims, with an
additional $l million to raise the automobile excess coverage to $10 million.

The next speaker was Jim Edgerton, Assistant to the Chief Engineer, Division of
Highways, Department of Transportation. Mr. Edgerton expressed the need to
indemnify state employees from claims arising in the scope of their employment. He
gave examples where, out of fear, employees were transfening property out of their
names into the names of their spouses and relatives in order to protect against losing
their property if they are sued. Mr. Edgerton supported the concept of establishing a
central liability pool and pointed out that by raising the tort claim limit, the value of
small claims would increase. He warned that the cost to defend these higher claims
would also be much higher.

The next speaker, Richard Robinson, Senior l-egal Counsel to the president of the
University of North Carolina, expressed two basic concems the University had with the
drafts: the mandatory duty to defend and where the money was to come from to pay
for the increased claims. He noted that while state agencies can insure the liability for
claims against their employees, the agency cannot insure for its own liability. Mr.
Robinson pointed out four fundamental concepts these drafts would change: l) it
eliminates the concept of personal individual liability for wrongdoin g; 2) it obliterates
the doctrine of sovereign immunity; 3) it radically changes the concept of respondeat
superior, by making the employer liable for the intentional torts of its employees; and,
4) it obliterates the concept of public officer immunity.
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I
Ikistine lanning, Director of Governmental Relations for the N.C. State

Employees Association, expressed appreciation for the Committee trying to protect

scate employees' personal liability, but expressed concern that by raising the amount

available for plaintiffs to recover, less funds would be available for other State

govemment needs. She was not aware of any complaint by a State employee that they

had not been properly defended or that they were concemed about personal liability.
The next set of speakers spoke on the tocal Government Uability Act. The first

speaker was Jim Blackburn, General Counsel to the North Carolina Association of
County Commissioners. Mr. Blackburn expressed his members' concerns over the

complexity of this issue and some of the hidden effects he felt the Committee was not
aware of.

The next speaker was Jeff Gledhill, County Attorney for Orange County, who
pointed out that by specifying that county employees carrying out state functions are

county employees for liability purposes, certain defenses now available in federal
liability cases, including civil rights actions under Chapter 1983, would be given up.
Under these actions, state employees are protected, but local governmental employees

are not.

Andy Romanet, I-egal Counsel to the North Carolina I-eague of Municipalities,
spoke next about the discomfort his members were having over trying to change six

hundred years of common law too quickly. He recommended that the study be

extended so that the full impact of the proposed changes could be analyzed. He

pointed out that several cities had just floated bond issues basecl on current law. Their
risk, and bond rating, could be significantly affected by the proposed changes.

The next speaker, DeWitt "Mac' McCadey, City Attorney for the City of
Greenville, summarized four general areas of concerns that local govemments have with
the drafts. First is the principal that all governmental bodies, state and local, should be

treated in an equally fair and uniform way. Second, local governments would like to
see predictability and clarity in this area. Third, there are several recent court cases

that have gone favorably for local governments on the public duty doctrine which they

are reluctant to give up without knowing where they will stand after the changes

proposed in the drafts. Fourth, they would like for the Committee, or another

committee, to study these issues in greater detail before recommending any specific

changes, so all the affected parties will know the effects of any changes.

Steve Shaber, representing the North Carolina Social Services Consortium,

thanked the Committee for its hard work on behalf of child protective services social
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workers. He felt that the issues also needed further study. He pointed out that the
local Government Liability Act still left local employees liable for claims over and
above the amounts local govemment indemnified for. He also did not think employees
should be liable for defense cost incurred in criminal actions arising within the scope of
their employment, such as simple trespass or misdemeanor assault.

Next the Committee members discussed their individual thoughts on the issues
addressed by the bill drafts and how the Committee should proceed with these
govemmental bills.

The Committee then heard from Judge Heman Clark, on behalf of the professional

Engineers of North Carolina, who said his group was still very interested in a bill to
give immunity to volunteer engineers in emergency disaster situations, but they did not
have a bill redrafted for the committee's consideration at this time.

Lucia Peel, representing the North Carolina Medical Society, told the Committee
her group was still trying to work out a bill with the Academy of Trial l-awyers to grant
volunteer EMS Medical Directors immunity.

Next the Committee heard a report from Committee Counsel, O. Walker Reagan,
on the liability of Registers of Deeds arising from Torren Title registration. This
matter had originally been assigned by the kgislative Research Committee to the
Courts Commission for study. After the Courts Commission decided they would not
take any action on the issue, but they referred it to this Committee to look at the
liability and immunity issues involved. After explaining the concept of Torrens
registration, Mr. Reagan pointed out a letter from Mr. William Campbell, of the
Institute of Government, expressing his opinion that Torrens registration did not create
any greater liability for Registers of Deeds than any other recording or registration law,
and that this issue did not need any further study. The Committee decided there did
not appear to be any significant problem in this area and voted not to study this matter
any further.

Sixth Meeting - December 6, 1994

At its sixth meeting, the Committee reviewed and revised draft provisions for the
final report, including the summary of the Committee's proceedings, findings and
recommendations and proposed bill drafts.
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The Committee tentatively approved the bill draft granting immunity to volunteer
EMS medical directors based on the incorporation of the changes suggested at the
previous meeting.

The Committee reviewed the bill to give professional engineers limited immunity
from claims arising out of voluntary sewices engineers provide in declared
emergency/disaster situations. The Committee tentatively approved the draft which
incorporated changes suggested at the previous meeting, including exctusion of acts of
gross negligence from the immunity protection. The Committee heard arguments from
Judge Heman Clark as to why the term "gross negligence" should be replaced a
different, more specific standard.

The Committee also considered the draft of a bill which would tighten the
Attorney General's duty to defend state employees. The Committee focused its
consideration on how to handle the defense of state employees when the employee's
position is in conflict with the position of the State. The Committee discussed how to
provide an injured third party with a source of recovery when there is a conflict, how to
be sure the Governor would authorize outside counsel when asked by the Attorney
General to do so, and how negotiated settlements reached by outside counsel should be
approved by the State. The Committee also discussed giving the State the option not
to defend when the employee is charged with a criminal offense arising out of the same
event which gives rise to the civil cause of action.

Next the Committee considered a bill which would have authorized the public
officers and Employees Liability Insurance Commission to create a self-insurance trust
for the State to provide for the state employee excess liability insurance protection, as a
way of reducing the State's costs for liability protection. Included in this discussion
was a discussion on how this liability protection should be funded. The Committee also
considered whether the establishment of the trust should be mandatory, or
discretionary.

The Committee also considered a bill draft which would have required locat
governments to indemnify their employees against claims arising in the course and
scope of their employment for amounts up to $l million. The draft also proposes ro
make local employees who carry out state functions local employees for liability
purposes. The Committee reviewed the local governments increased exposure under
the bill, and the lack of uniformity with the state's duty to defend.

Next the Committee considered the bill draft to provide for the defense of child
protective services social workers under the defense of state employees act and the state
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employees excess liability protection. Mr. Steve Shaber, representing the Social
Services Consortium, suggested that the scope of the bill be expanded to include foster
care social workers and adult protective services workers.

The Committee reviewed a bill draft to provide for the continued study of
governmental immunity and liability.

After reviewing the draft of the Committee Proceedings and the Findings and
Recommendations, the Committee decided to leave all the drafts in the draft of the final
report to be considered by the full Committee at its next meeting, and asked staff to
incorporate the changes agreed to at this meeting.

Seventh Meeting - January 3, l99S

The Committee held its final meeting on January 3, lgg1. The Committee
reviewed and approved its final report to the l-egislative Services Commission.
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FINDINGS AND RECOMMENDATIONS

FINDINGS

During its seven meetings and as a result of hearing from over 38 speakers, the
Immunity from Negligence Study Committee learned a great deal about liability and
immunity. The Committee found that our tort system has evolved from a long history
dating back to England, and that the current issues are complex with far reaching
effects. It was found that the law has become an intricate maze of local, state and
federal law, created by sometime inconsistent legislative action and ever changing case
law.

While attempting to fulfill its charge of studying immunity from liability inctuding
the coordination of existing statutes, immunity of governmental employees and
immunity of volunteers, the Committee found that there is no standard policy or
practice found consistently in the law, including a lack of uniformity between
governmental units, and the liability of the governmental unit, its public officials and its
employees.

In examining the various immunities found in the statutes, three general types of
immunity were identified: governmental immunity, volunteer immunity and private
immunity. The Committee found that there was lack of consistency within the statutes
not only between these different types of immunities, but also within individuat groups
of statutes. The Committee initially decided to hear the various problems with our
current law and try to agree on some overriding principals to be applied when
consideration is being given to granting or revoking immunity protection. But as the
Committee got better educated on the problems, it became clear that the issue was
more complex and required more time to study than the Committee had available.

GOVERNMENTAL IMMUNITY

While looking at governmental immunity, the Committee found that there are
different laws affecting State government and local governments. Most State
government functions are covered by the blanket immunity of sovereign immunity,
under which the State cannot be sued for negligent acts without its consent. Local
governments, on the other hand, also have sovereign immunity for governmental
functions but no immunity for proprietary functions. The distinctions between what
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functions are govemmental and what are proprietary is not always clear, and a function

that may be governmental for the State may be proprietary for a local government,

such as road construction and maintenance programs. Governmental employees that

are public officials have public official immunity by virtue of their position, but the law

is not always clear about who is a public official, and the same person may be a public

official when carrying out certain duties and not a public official when carrying out

other duties.

The State has waived its sovereign immunity in limited situations under the Tort

Claims Act. The State has also agreed to defend its employees from negligent acts

arising in the scope of their employment, up to the limit of the Tort Claims Act.

Individual agencies have authority to purchase insurance to protect their employees

ffom claims in excess of the Tort Claims limit through a discretionary insurance pohcy

obtained through the Public Officers and Employees Liability Insurance Commission,

which basically provides non-automobile liability coverage up to $l million on most

state employees. The State is currently paying $560,000 a year in premium for this

coverage which has paid out less that $250,000 total in claims under this policy over

the previous ten years.

State employees may be defended by the Attorney General's office. The Attorney

General and the individual state government agencies have broad discretion in
determining when the State will defend its employees, and the Attorney General has

interpreted current law to say that if the Attomey General elects not to defend the State

employee, the State will not pay any judgment entered against the employee. The

Attorney General's discretion includes the right to determine if the State would have a

conflict of interest in defending the employee, and if so, the State would not have to

pay the claim.

Judgments awarded against the State, and settlements entered into by the State,

under the Tort Claims Act are paid out of the individual agency's budget, often from

lapsed salary money. State agencies are having increasing difficulties coming up with

the money to satisfy these claims.

Although the Tort Claims limit was raised from $100,000 to $1.50,000 per claim

effective October l, 1994, this increase does not catch up with the increased cost due to

inflation since the previous increase in 1979, which increased 205Vo from 1979 to

1993. The new limit is even further behind when compared to the increase in medical

costs during this same period.
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With the current state employees excess liability policy of $l million and a tort
claim limit of 9150,000, the state's current arrangement encourages suits to be filed
against state employees instead of just against the state. Even with the $l million
liability policy, some state employees are concerned about their personal liability
exposure arising from their job. Excluded from coverage under the policy are
automobile liability claims and most medical malpractice claims.

While most local governments have some form of insurance or insurance-type
coverage, the Committee found that not all local governments have liability insurance
coverage for claims against the govemment and some local government employees have
no protection from liability claims arising within the scope of their employment. Some
local governments with insurance have high deductibles, some $250,000 or more,
thereby presen'ring the defense of sovereign immunity against claims under the
deductible amount. Other local governments have set up "risk management,, pools or
funds which are used to pay tiability claims. These pools or funds retain the
governmental unit's sovereign immunity, but provides a mechanism for paying
proprietary claims against the governmental unit and for defending local govemment
employees when the governmental unit elects to do so.

The distinction between governmental functions and proprietary functions is not
clear, and the lack of clarity is resulting in additional litigation, and is being used as
leverage to negotiate settlements more favorable to the government. Some local
governments use the threat of the sovereign immunity defense, coupled with a refusal to
elect to defend a particular employee, to negotiate more favorable settlements.

There is a lack of uniformity of coverage and protection for persons injured by
governmental acts and by governmental employees among local governments and
between local governments and the State. A person injured by a state employee.could
possibly recover either $150,000 under the Tort claims Act, or $150,000 under the
Defense of State Employees Act, and an additional $850,000 under the State
Employees Excess Liability Insurance policy. If the same injury had been caused by a
county employee, the injured person might be able to recover up to $2 million dollars
against a county or county employee insured by the N.C. Association of County
Commissioners' insurance program, or may recover nothing from a county that has no
insurance and has not insured its employees.

From its study, the Committee determined that the public is not uniformly
protected from negligent acts of state and local governments and state and local
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government employees. Also state and local employees are not uniformly protected
from liability claims arising against them in the course and scope of their employment.

INDIVIDUAL IMMUNITY ISSUES

The Committee also looked at specific situations where immunity legislation had
been considered by the General Assembry during the 1993 Session.

While examining the liability and immunity of child protective services social
workers, the Committee found that claims against local county Departments of Social
Services for negligent acts arising from child protective services investigations are now
brought under the State Tort Claims Act, and judgments are paid by the N.C.
Department of Human Resources. The county director of DSS is immune from liability
claims as a public official but the individual child protective services social worker can
be held personally liable. Most counties that provide liability insurance coverage for
county employees including child protective senrices social workers.

From the study of the child protective sen'ices social worker situation, the
Committee found that there are other local government employees who carry out state
functions, similar to the child protection social workers, but it remains unclear as to
whether the county or State is liable for the negligent acts of these local employees. In
the child protective services situation, the State is liable but lacks the ability to
supervise and control the employee and to manage its risls.

The Committee studied a bill to give volunteer EMS meclical directors immunity
under the Good Samaritan statute and found that some counties, generally smaller,
rural counties, were having difficulty recruiting volunteer EMS medical directors in
order to be able to provide higher levels of care through the EMS paramedics, because
of the risk of liability.

The Committee studied a bill to give professional engineers who volunteer in
declared emergency/disaster situations, volunteer immunity and found that professional
engineers are reluctant to assist in disasters because their professional liability is unclear
and they are concerned about the cost of defending themselves. often out of their own
pockets, from claims that might arise from these situations. They would like to know
clearly where their liability exists and where is does not.

At the request of the Courts Commission, the Committee examined the issue of the
liability of Registers of Deeds arising from the Torrens Registration law, and found that
the liability of Registers of Deeds in Torren situations was no greater than the liability
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in any other registration situation. Accordingly the Committee found that no
recommendation nor proposed legislation was needed.

The Committee studied the liability of horseowners who operate riding stables and
found that horseowners are concerned about the uncertainty of their liability under the
law and the increased cost of liability insurance in North Carolina. The Committee
found that the common law in North Carolina appears to provide horseowners with
adequate protection.

The Committee studied the liability of landowners who open up their lands to
others without substantial compensation for recreational purposes, including hunting
and fishing. The Committee found that landowners, and their attorneys, are concerned
about the uncertainty of their liability under the law in North Carolina. The Committee
found that the common law in North Carolina appears to provide landowners with
adequate protection.

REMAINING QUESTIONS

The Committee found that there were many important unanswered questions that
should be studied further in this area including the following:

l)

2)

3)

4)

Should state and .local governmgnJ employees be indemnified or granted
immunity from claims in Excess of $l miilio;?
should. public o-fl.i{. immunity be defined staturorily, and should this
immunity be modified in scope? 

-

should the distinction between governmental functions and proprietary
functions be defined statutorily, mo'dified, or eliminated?
Should the State raise the limits of coverage arising from automobile liability
claims from $150,000 to $l million?
Should the statutes relating to the liabilities of cities and counties be made
more uniform?
Should the following tenns and phrases be better defined:

Actual fraud, comrption oi actual malice
Claim

, Acting within the scope of authority or in the course of employment?
Under local government statutes, is the tdrm ,,agent,, too broad? ' -

How should the liability of authorities be handled? What authorities should
be included?
llroufd the public duty doctrine be modified and/or codified?
Should the State Tort Claims Act be modified to conform with the Federal
Tort claims. Act,- giving immunity to employees, requiring all claims to be
brought against the staie in courl as a noir-jriry trial?' If s6, should there be
L-cap-on the maximum amount which can be awarded for any claim?
Should some form of local Government Tort claims Act be'adopted? If so,
should.sovereign immunity- be waived in some manner in exchange for a cap
on liability, for both proprietary and non-proprietary functions? -

s)

6)

7)
8)

e)
l0)

I l)
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The Committee found that there is a definite need for further study of the issues
related to State and _local govemment liability and how the tiability of itate and local
employees is handled.. Thi statutory law is iriconsistent in the way claims arising fiom
negligent acts committed by the stite and its employees and acti commlttea bi i;Ai
governments and their employees are handled. 

- The courts are consistentlv
reinterpreting- the-law in _thi-s area, with particular inconsistencies in ttri-Coun-rlf
Appeals. - The effect of federal causes of actions against governmental employees
creates other concerns not.fully addressed by state law.- The iack of uniformity airoiithe state in citizens' ability- to recover from local governments and govemment
:!fl9l"j-t is a significant cohcern. The lack of uniformlty across the statiof iiauitiiy
protection for local government employees is also a significint concem.
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RECOMMENDATIONS

RECOMMENDATION 1: That the General Assembly authorize the creation of an
independent study commission to furrher srudy the liability and im;unitv of stut; and
t_oJ{_gpYqrnments and of State and local gove-rnment empioyees. lSee HCTSLATIVE
PROPOSAL I at Appendix G).

RECOMMENDATION 2: That the General Assembly enact a law and provide
funding f9r a self-insurance trust fund ro- piovid! ptofe"ii*"r liiuiiity ini,i*ir.
:o_v:pggfor^srare^ employeg;, for claims of dp to $t'million. tsee inaIsI-ATIvE
PROPOSAL 2 at Appehdi-x H).

RECOMMENDATION 3: That the General Assembly amend the Defense of State
Employees.Acl t9 require the Attorney General to deferid a state employee, exceDt in
certain limited situatibns, and to prwiOe that if the Attornii C""[i"f i;'";;bir- ;;
defend. the.employee due to a coirflict of interest, the empl6v.i Ur provided other
counsel and the State pay any resulting judgmeni as ir the'etto-"i General had
defended rhe employee. 

-(See I-Ectsleriv"E phoposAl I arnppJnciii rl.

RECOMMENDATION 4: That the General Assembly enact a law that wouldprovide for the defgqge by th9 State under the oefense df st"tJ nrploy..i Act, ;i
county child and adult. protective services social workers and county fdJtei care social
workers' for civil negliglnce_ actions, and that claims againit tn"iri rb"i"l workers be
covered under the State-Emplgyegl_ElJegllllility_ Insurince coveragi-for cfaimi;-p i;$t mittion dollars. (see LEGrsLRrrvs pnoFoSAt q-it Appenoii ji

RECOMMENDATION 5: That the General Assembly amend G.S. 90-21.14, the
medical Good Samaritan. statute, to grant limited immunily io votuntJer EMS medical
directors for claims arising from thE physician fulfilling ine Outies bf BrrAS medicaldirector. (See LEGISLATIVE pRopoSALs at nppJnafi Ki.

RECOMMENDATION 5: That the General Assembly enact a law to grant limited
immunity to professional engineers who volunteer to froviae uoiuntiiiengineering
seruces at the r-e999:t . el_ _goygTmental officials in- declared emergenc!/disastei
situations. (See LEGISLATIVE PROPOSAL 6 at Appendix f;. ------c
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APPENDIX A

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE AND CONTINUE VARIOUS COMMITTEES AND
COMMISSIONS, AND TO DIRECT VARIOUS STATE AGENCIES TO STUDY
SPECIFIED ISSUES.

The General Assembly of North Carolina enacts:
PART I.--.--TITLE

Section l. This act shall be known as ,,The studies Act of lgg3,.
PART II. -----LEGISI..A.TIVE RESEARCH COMMISSION

Sec. 2.1. The Legislative Research Commission may study the topics listed below.
.Listed with each topic is the 1993 bill or resolution that originally proposed the issue or
study and the name of the sponsor. The Commission may consider the original bill or
resolution in determining the nature, scope, and aspectr of th. study. The topics are:

" ...,"
(17) Immunity from Liability Resulting from Negligent Acts (H.B . 242 - Nye

and Jeffus),
" ...."
See. 2.2. Committee Membership. For each Legislative Research Commission

committee created during the 1993-94 biennium, the cochairs of the commission shall
appoint the Committee membership.

Sec. 2-3- Reporting Dates. For each of the topics the Legislative Research
commission decides to study under this act or pursuant to G.s. l2o-30.17(l), the
C_ommission may report-its findings, together with any recommended legislation, to the
1994 Regular Session of the 1993 General Assembty or the 1995 General Assembly, or
both.

Sec. 2.4. Bills and Resolution References. The listing of the original bill or
resolution in this Part is for reference purposes only and shall not be deemed to have
incorporated by reference any of the substantive prwisions contained in the original biil
or resolution.

Sec. 2.5. Funding. From the funds available to the General Assembly, the
I-egislative Services Commission may allocate additional monies to fund the work of the

f::r,i"t* 
Research Commission.

PART XI.-----APPROPzuATION FOR STUDIES
Sec. ll.l- From the appropriations to the General Assembly for studies, the

I*gislative Services Commission may allocate funds to conduct the studies authorized
by this act.
PART XII.-----EFFECTIVE DATE

Sec' 12.1. This act is effective upon ratification. Part VI of this act is repealed
on June 30. 1995.
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GENERAL ASSEMBLY OF NORTIT CAROLINA

sEssroN 1993

HOUSE BTLL 242*
Committee Substitute Favorable Sl20l93

Short Title: Liability Study Commission. (Public)

Sponsors:

Referred to:

February 24, 1993

1 A BILL TO BE ENTITLED
2 AN ACT TO AUTHORIZE THE LEGISLATIVE RESEARCH COMMISSION
3 TO STUDY ISSUES OF IMMUNITY FROM LIABILITY.
4 The General Assembly of North Carolina enacts:
5 Section l. The I-egislative Research Commission may study issues
5 conceming immunity from liability resulting from negligent acts, including the
7 coordination of existing statutes granting immunity, the immunity of State and
I local employees and officials, and the immunity of volunteers including
9 volunteers of professional services.

t'0 Sec. 2. The Legislative Research Commission may make an interim
LL report to the 1993 General Assembly, 1994 Regular Session, and shall make a
L2 final report to the 1995 General Assembly.
13 Sec. 3. There is appropriated from the General Fund to the
L4 kgislative Research Commission the sum of fifteen thousand dollars ($15,000)
L5 for the 1993-94 fiscal year and the sum of fifteen thousand dollars ($l5,ooo)
L5 for the 1994-95 fiscal year to fund the Irgislative Research Commission study
L7 authorized by this act.
18 Sec. 4. This act becomes effective July l. 1993.

H
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APPENDIX C

lnstitute of Governrnent
The University of North Carolina at Chapel Hill

CB# 3330 KnaPP Building
UNC-CH
Chapel Hill, NC 27s99-3330
919 96G5381

April4, 1994

Senator Leslie Winner
North Carolina General Assembly
I 4 I 2 Legislative Building
Ralerglu NC 27601-2808

Dear Senator Winner:

After the first meeting of the Study Committee on Immunity you asked me to provide

some options for the committee as it explores way to reduce local government employees'

rnrlnerability to liability while ensuring that those injured by the negligence of those
employees have access to compensation. I can think oftwo options.

Firs! the committee could recommend that Creneral Assembly create a local
government tort claims act. Two models for such an act are North Carolina's State Tort
Claims Act (NCTCA), along with related provisions governing the defense and

indemnification of state employees, and the Federal Tort Claims Act.

Under the NCTCA a plaintiffinjured by the negligence of a state employee may bring
a claim against the State in the Industrial Commission. [G.S. $ 143-291] The State's

liability is limited to $100,000 for all claimants seeking compensation for injury to any one

person. However, a plaintitrmay simultaneously bring suit in superior court against the

employee or employees responsible for the damage. There is no limit on the amount of
damages available in such an action. (I dont claim to be an expert on the NCTCA Harry
Bunting of the Attorney General's staffis an excellent, if not entirely disinterested, source
of information concerning it.)

Under G.S. $$ 143-300.3 and -300.4 the Attorney General may defend a state

employee in a lawsuit unless: (l) the act or omission gving rise to liability was not within
the scope of the employee's employment or authority, (2) the employee acted or failed to
act because of actual fraud, com.rptioq or actual malice, (3) defense by the State would
create a conflict of interest between the State and the employee, and (4) defense would
not be in the State's best interests.

From the perspective of the employee, this statute is less than ideal. There are at least

four problems with it. First, exception (4) covers a lot ofground. Second, at one time the

Attorney General argued that under these provisions the State must decline to provide

defense anytime the plaintiffalleged misconduct under the exception (2), even if the
lawsuit contained claims of ordinary negligence and even ifthe Attorney General believed

the plaintiffs allegations of intentional misconduct were groundless. Third, although I'm
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sure this is not tlpical, in at least one case the State refused to provide defense to a
medical professional sued for malpractice on the ground that malpractice is not within the
scope of employment, saying, in effect, that the State will defend you so long as nobody
claims you did anything wrong. Fourt[ it is not clear whether the employee hat atry
remedy against the State ifthe Auorney General refuses to provide a defense. At least
one employee attempted to challenge such an action under the Administrative Procedure
Act, but I don't know how that turned out.

Under G.S. $ 143-300.6 the State may pay judgments and settlements obtained against
state employees, but employees don't take a loi of comfort from this authority. Thisis
primarily because those payments are limited to $100,000 per claim on behalf of any one
employee or group of employees alleged to be joint tortfeasors. Employees remain
personally liable for judgments over that amount. Also, the Attorney Creneral has opined
that ifthe State does not provide a defense under G.s. $ 143-300.3 it may not pay a
judgment under G.S. $ 143-300.6. [59 N.C.A.G. 2l (1989)] 0t should be notedthat the
statute allowing for defense of local employees tG.S. $ 160A-1671 does not contain a
monetary cap.)

Certain state agencies also have the duthority to provide insururce coverage for
employees, but I don't how widespread that practice is or which employees are covered
for what.

A local government tort claims act modeled on the NCTCA would increase the liability
exposure of local governments by eliminating the sovereign immunity defense for
govenrmental activities. If combined with a cap, however, it would decrease local
governments'exposure to liability for proprietary activities. Such an act would also
eliminate litigation over whether an activity was governmental or propri*ary since the
distinction would no longer matter.

Using the NCTCA as a model would not, however, change the basis of liability for
Iocal government employees. The NCTCA does not define the circumstances under which
a state employee may be held liable for negligence, nor does it define the immunities
available to state employees. The committee could, however, combine the NCTCA
approach with a statute defining the extent and applicability ofthe existing common law
public officials'immunity, or a statutory substitute for it.

The Federal Tort Claims Act (FTCA) makes the United States liable for damages to
the same extent a private person or entity would bg subject to a number of excepions. It
differs from the NCTCA in several ways. The FTCA contains no limit on damages.
FTCA suits are not heard in a special forum; claims are brought in or removeA to U.S.
District Court and are tried before a jury. The FTCA also bars suit against individual
federal employees for acts committed within the scope and course oftrcir employment.
[28 U.S.C. $$ 267e - 2680]
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The FTCA contains a number of exceptions. Many ofthe exceptions concern
specialized claims or claims against partianlar federal defendants that are either assigned to
the jurisdiction of other judicial and quasi-judicial bodies or barred altogether. tuiother
retains sovereign immunity in aoy case in which the employee involved would have been
entitled to assert absolute legislative orjudicial immunity. In additioq the FTCA does not
allow claims arising out of oassault, battery false imprisonment" false axrest, malicious
prosecutioq abuse of process, libel, slander, misrepresentatioq deceit, or interference with
contract rights." [28 U.S.C. $ 2680(h)] Most important for purposes ofthis committee,
the FTCA does not waive the federal government's sovereign immunity for claims "based
upon the exercise or performance or the failure to exercise or perform a discretionary
function or duty on the part of a federal agency or an emptoyee ofthe Government,
whether or not the discretion involved be abused." [28 u.s.c. $ 26g0(a)1

This last exception responds to the notion that public employees should not have to be
concerned about liability when undertaking tasks that require the orercise ofjudgment or
that involve matters of public policy. In that regard, it is based on tlre same ioncerns that
underlie North Carolina's common law doctrine ofpublic officials'immunity. And the
federal discretionary function exception is like North Carolina's public official immunity in
that questions of its application generate lots of litigation.

The federal exception is different from public officials'immunity in two ways. First, it
protects the government itself,, not the public official. Second, it focuses on the nature of
the decision to act or refrain from acting that gives rise to the lawsuit, not, as our doctrine
does, on the duties ofthe office that the employee holds.

A local tort claims act based on the FTCA would be a big change for North Carolin4
but it does protect public employees from liability without re.ducing the chances of those
injured by those employees'negligence to obtain compensation. The committee could
obviously tinker with the FTCA it could, for example, suggest moving the claims into the
Industrial commission or some other forunq or suggest capping damages.

Another option for the committee is to recommend that the General Assembly amend
G.S. $ 160A-167 to require local governments to defend local employees in negligence
actions and pay any resulting judgments. That statute now permits but does not require
local governments to that by buyng insurance, by paying out oftheir own pockets, tr by
some combination ofthe trvo.

As a legal matter, requiring a local government to insure all its employees does not
waive the local government's governmental immunity. under G.s. $0 t jra-q:s and
160A-485 a local government waives governmental immunity only to the extent the local
government insures itself. However, from a fiscal standpoint, requiring local governments
to provide liability insurance to all local employees should cost about ttre same amount as
requiring them to buy insurance coverage for all of their activities, whether govenimental
or proprietary. This is because from the standpoint of an insurance underwriter once you
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have covered all the employees covering the employer, which can only be liable
vicariously, adds no additional financial exposure.

Although amending G.S. $ iUOO-tOt seerns simpler than drafting a local government
tort claims act, it is not without its own difficulties. First, the commiffee would have to
decide whether to limit the defenses and immunities that the insurer of the employee could
assert. For example G.S. $$ 153A435 and 160A485 prohibit an insurer of a local
government to raise the defense ofgovernmental immunity. The committee might
recommend under this proposal that the inzurer not be permitted to assert public officials'
immunity as a defense when defending a local government employee.

Second, the committee would have to decide whether to require the local government
to provide a minimum amount of insurance, and how to specify the scope of the insurance
coverage. In addition, the committee would have to lookinto how to handle local
governments that wish to self-insure.

Third, the committee would want to consider whether the employee, the local
goverrunent, or both would be liable forjudgments exceeding the amount of coverage, and
for any punitive damages. With no change in current law, the rules would be as follows:
The local government and the employee would bejointly and severally liable for
judgments exceeding the amount of coverage when the tort occurred in the conduct of a
proprietary activity. If a governnental activity were involved, only the employee would
be liable; the local government could assert governmental immunity. Since insurance
coverage typically excludes coverage for punitive damages, and since they may not be
assessed against a local government, the employee would be individually liable for any
punitive damages.

The matter of punitive damages brings up another matter about which you had a
question -- the handling of intentional torts under the foregoing options. This issue has
three parts. The first is when is an employer liable for the intentional torts of an
employee? (On this point there is no difference between a public and private employer.)
The second is when does a rypical contract ofinsurance provide coverage for intentional
torts? The third is how do the General Statutes governing defense and indemnification of
state employees, thi FTC.{ and G.S. $ 160A-167 treat intentional torts?

On the question of the liability of the employer for the intentional torts of an employee,
the employer is liable ifthe tort was committed within the scope and course of
employment. Usually, intentional torts are not within the scope and course of
employment, but there are exceptions. In at least two reported North Carolina cases local
governments have faced liability for batteries committed by employees based on the jury's
authority to find that the employee was spurred to violence by a desire to protect the
employer's interests, rather than by personal animosity.

Liability insurance on individual employees would almost certainly exclude coverage
for any intentional torts, and in most cases the employer's would as well. However, in one
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of the cases just mentioned the city had insurance and the insurer's attempt to deny
coverage was unsuccessful. This issue always depends on the language ofthe insurance
policy in question.

Finally, how do G.S. $ 160A-167, the FTCA and state law handle intentional torts?
Under G.S. $ 160A-167 a local govemment may defend a lawsuit brought against ur
employee for conduct arising in the scope and course of employment without regard to the
nature ofthe allegations. However, a local goverrunent may not pay a judgment if the
governing board finds that the employee's conduct involved ufraud, comrptioq or actual
malice.n Precisely which intentional torts are covered by the formulation ufraud,

comrption, or actual malic€" is unclear to me.

The provisions governing the defense and indemnification of state employees contain
provisions similar to those in G.S. $ 160A-167, but they seem to require the Attorney
General to decide iffraud, comrptioq or actual malice were involved at the time the
Attorney General is deciding whether to undertake a defense. The Attorney General also
takes the position that ifthe State does not undertake to defend the employee it may not
pay a judgment rendered against the employee.

Under the FTCA the judgment about whether the exception for intentional torts applies
is based on the allegations of the plaintiff. If the plaintiffalleges a tort for which the U.S.
has not waived sovereign immunity, the plaintiffs only remedy is against the individual
employee and the U.S. Attorney General is not involved in the lawsuit.

If an intentional tort is alleged that is not on the list ofFTCA exceptions (such as

intentional infliction of emotional distress), the U.S. Attorney General must decide ifthe
tort was committed in the scope and course of employment. If the Attorney General
refuses to defend that decision can be reviewed by the U.S. District Court judge.

To sum up the discussion ofintentional torts, I think it is fair to say that in most cases
the victims of intentional injuries at the hands of government employees cannot recover
damages from state, local, or federal governments, either because of a specific statutory
prohibition or because the tort will be found to be outside of the scope of employment.
(fui interesting provision in the FTCA makes the federal government liable for assault,
battery, false imprisonfiient, false arrest, abuse of process and malicious prosecution
committed by "investigative or law enforcement officers.' [28 U.S.C. $ 2680(h)])

In accordance with the traditions of our profession I must close with a caveat. As I
said when I spoke to the committee, this letter is based on my understanding ofthe state
of the law of public liability before the court of appeals'most recent, zuccessful attempts
to place it beyond anyone's understanding. The committee still faces the challenge of
making recommendations against a background of law that is moving fast and enatically.
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I hope this is helpful to you and the committee. Please let me know if I can be of
further service.

".)\'t t 
,/ttaaa

I .tl ll l,///ft/W
\.1^ \

Associate Professor
ofPublic Law and Government
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Referred to:

A BTI,L TO BE ENTITLED
AN ACT TO WAIVE SOVEREIGN II4MUNITY FOR LOCAL GOVERNMENTS FOR TORT

CLAIMS OF ONE I,IILLION DOLLARS OR LESS AND TO INDEMNIFY TOCAL

GOVERNI4ENT EMPLOYEES F'OR UP TO ONE I{ILIION DOLLARS FOR TORT

CLAIMS ARISING IN THE COURSE OF THEIR EMPLOYI{ENT.

The General Assenbly of worth Carolina enacts:
Section 1. G.S. 153A-435 reads as rewritten:

"S 153A-435. Damage suits against a
eennty invelving gevernnenEal funetiens' county; liability
ans\rance pernitted; waive{ofilnmunity.

! . liable for claims made against it, for
amounts up to the lesal limit as set forth in G.S. L60A-485.1.
which arise as a result of negligence or the intent,ional act of
any officer, employee, involuntary servant, or agent of the
counly while acting within the scope of the person's officer
employment, service, agelcy or authoritv, or as a result of
absolute liability for damage to person or property, under
circumstances where the county, if a private person, would be
Iiable to the claimant in accordance with the laws of North
Caro1ina, whether such claim arises from a governmental or
proprietary function. No l.j.abi1ity sha11 arise fron the exercise
of a legislative, judicia]., or quasi-judicial function. A county
shalI be inrnune from al.l- claims arisinq out of the exercise of
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Ieqislative, iudicial or quasi-iudicial fullc
ortion of alI clairns in excess of the leqal

in G.s. l-60A-485.1 whether arisine from a
proprietary function.
1r-I (b) A county nay
officers, agents, or

sEssroN 1995

1

2

3

4

5

6

7

I
9

cont ract
enployees

to insure
against

itself and d
liability

their autherity anc ^- Lhe eeurse e€ !he{ r esrpleymen!. which
arises as a result of negligence or the intentionaL act of any
officer, emplovee, invoruntary servant, or aqent of t,he countv
whire acting within the scope of the person,s office, employment,
service, aqencv or authoritv, or as a result of absolute
liabilitv, under circurnstances where the county, if a private
Person, would be liab1e to t,he clainant in accordance with the
laws of North carorina, whether such craim arises from a
governnental or proprietary function. The board of commissioners
shall determine what liabilities and what officers, agents, and
employees shall be covered by any insurance purchased pursuant to
this subsection.

Purchase of insurance pursuant to this subsect,ion for clains in
excess of the Lega1 limit as set forth in G.s. i.O0A-485.1 waives
the county's g€+e*n^n€+t.a]--+s,nuni+:rr irnnunity as set forth in
subt.;ectio" t a I or tnis s to the extent of insurance
coverage, for any act or cmission occurring in the exercise of a
governmental or proprietary function. Participation in a local
government risk pool pursuant to Article 23 of General Statute
Chapter 58 shall be deemed to be the purchase of insurance for
the purposes of this section. By entering into an insurance
contract with the countyr dn insurer waives any defense based
upon the gerrc+nnent^*l immunity of the county.

15)' (c)
Any person, or i€

h'c+iecrr-+is' the personal sepres"e+tal#.v+ representative of any
deceased person, sustaining damages as a result of an act or
omission of the county or any of its officers, agent,s, or
empl.oyees, @t$e exereise e€ a gevernglenlatr funetien,
in accordance with subsection (a) of t,his section nay sue the
county for recovery of da$ag.tu darnages up to the legal limit or
up to the limits of To the ext,ent e€ the coverage of insurance
purchased in excess of the lega1 l imi ts . pursuant t,e suk sec!.ie,n

against abseluEe liabiJ-itsf fer damage Le persen cr prcpcrty
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not be a defense to the a€tiff- action
subsection (a) of this section. Otherwise',
has aII defenses available to private Iit,ig
brought pursuant to this section without restric
or other effect, whether the defense arises from
virtue of a statute.

Despite the purchase of insurance as authorized by s
{+f (b) of this s.ection in excess of the legqll
set forth in G.s. 160A-485, the liability of a county for act5 or
omissions occurring in the exercise of governmentaL functions
does not attach unless the plaintiff waives the right t,o have all
issues of law or fact rerating to insurance in the action
deternined by a jury. The judge shall hear and determine these
issues without resort to a jury, and the jury shall be absent
during any motion, argument, testinony, or announcenent of
findings of fact, or conclusions of law relating to these issues
unless the defendant requests a jury trial on them.

(d) Any cLaims made against any countv pursuant to this
section shal1 be submitted to a mandatory nediation settLement
conference conducted in accordance with rules adopted by the
Supreme Court as authorized by G.S. 7A-38, prior to trial.r'

Sec. 2. G.S. 160A-485 reads as rewritten:
"S 150A-485. $raiver ef i--nnity threugtr insurenec purehesc,
Suits against a city; li?bility insurance pernitted; waiver of
inmunity.

(a) A city shall be liable for clairns nade against it for
amounts up to the legar limits as set forth in G.s.160A-485.1,
which arise as a result of negligence or the intentional act of
any officer, enplovee, involuntary servant, or agent of the city
whire acting within the scope of the person's office, employment,
service, agency or authority, or as a result of absolute
liability, under circumstances where the city, if a private
person, would be liable to the claimant in accordance with the
laws of North CaroIina,. whether such clain arises from a
governmental or proprietary function. No liability shall arise
from the exercise of a regislative, judicial, or quasi-judicial
function. The city shall be immune from all claims arisinq out
of the exercise of legislative, iudicial, or quasi-judicial
functions and for that rtion of alI claims in excess of the
legal rimit as set forth in G.s. 160A-485.1., whether arising from
a governmental or proprietary function.

(b) Any city is authorized to purchase liability insurance.
Any city is authorized to waive its imrnunity from civil liability
in tort for crains in excess of of the regal linit by the act of

et forth in
udr lQlhe ^ county

'fuii.:*;t:

95-RU( rMMUN)-001

D-3

Page 3



NORTH CAROLINA GENERAL ASSEIITBLY sEssroN 1995

L purchasing liability insurance. eaf ffiipatidn;h[n a local
2 government risk pool pursuant to ArtictE'r$ oS d#t* statute
3 Chapter 58 shall be deemed to be the purctiatrflpf. tr;ffan^ce for
4 the purposes of this section. t**Tt-:t- _"\191frJ-".;1f ;$4 the purposes of this section. rnmuriity rf;{.{ llf ^ #5i$u ^ggl5 claims in excess of the legal linit only to the'd}$)g €hatpre
6 city is indennified by the insurance contra& W"A dort
7 liability. No fornal action other than the purchase of p;*$i,fitV
8 insurance shall be required to waive tort imnunity, and"-{Qf,fily
g shall be deemed to have vraived its tort immunity by any e<t{^

10 other than the purchase of liabilit,y insurance.
LL +bL (c) An insurance contract purchased pursuant to this
L2 section may cover such torts and such officials, employees, and
L3 agents of the city as the governing board may determine. The
14 city may purchase one cr more insurance contracts, each covering
15 different torts or different officials, employees, or agents of
L6 the city. An insurer who issues a contract of insurance to a
L7 city pursuant to this section thereby waives any defense based
L8 upon the gerre*nnent"*l inmunity of the city, and any defense based
L9 upon lack of authority for the cit,y to enter into the contract.
20 Each city is authorized to pay the lawful premiuns for insurance
2t purchased pursuant to this section.
22 1+I (d) Any plaintiff may maintain a tort clain against a city
23 inss*ed under this section in any court of competent
24 jurisdiction. As to any s{r€b claim in excess of the legal
25 lirnits, to the extent t"hat the city is insured against such clain
25 pursuant, to this section, grc+e*amen*eJ innunity shall be no
27 defense. Except as expressly provided herein, nothing in this
28 section shall be construed to deprive any city of any defense to
29 any tort claim lodged against it, or to restrict, linit, or
30 otherwise affect any defense that the city nay have at common law
31 or by virtue of any statute. Nothing in this section shal}
32 relieve a plaintiff from any duty to give notice of his cLain to
33 the cityr or to commence his action within the applicable period
34 of time limited by statute. No judgnent may be entered against a

35 city in excess of its insurance policy linits on any tort claim
35 for which it would have been immune but for the purchase of
37 liability insurance pursuant t,o this section. No judgnent nay be
38 entered against a city on any tort clain for which it would have
39 been imnune but for the purchase of liability insurance pursuant
40 to this section except a cLaim arising at a time when the city is
4L insured under an insurancr: coDtract purchased and issued pursuant
42 to this section. rf, i.n the trial of any tort claim against a

43 city for which it would have been immune but for the purchase of
44 liability insurance pursuant to this section, a verdict is

Page 4
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craims against a city shall be governed by the North btlil,ina
Rules of civil Procedure. No document or exhibit which t{$s/"t
to or alleges facts as to the city's insurance against liabiftK
shall be read, exhibited r ot mentioned in the presence of the
trial jury in the trial of any clairn brought pursuant to this
section, nor sha}I the plaintiff, his counsel t ot anyone
testifying in his beharf directry or indirectly convey to the
jury any inference that the city's potential liability is covered
by insurance. No judgment nay be entered against the city unless
the praintiff waives his right to a jury trial on all issues of
law or fact relating to insurance coverage. All issues relating
to insurance coverage shart be heard and deternined by t,he judge
without resort to a jury. The jury sharl be absent during arl
notions, arguments, testimony, or announcement of findings of
fact or conclusions of law with respect to insurance coverage.
The city may waive its right to have issues concerning insurance
coverage determined by the judge without a jury, and nay request
a jury trial on these issues.

usdsr the sbeEuLes er eemnen law ef lhis Statc,
(f ) Any claims rnade agq.inst any city pursuant to this section

shall be submitted to a mandatory mediation settlement conference
conducted in accordance with rules adopt,ed the Supreme Court
as authorized by G. S. 7A-38, prior to tria1.'r

sec. 3. Article 2L of chapter 160A of the Generar
Statutes is amended by adding a new section to read:
"s 160A-485.1. Legal linits of city and countv riabilitv.

(a) Effective october L, L995, the tegal rinit of liabilitv of
any cit or qounty for damages which arise as a result of
negligence or the intentional act of any officer, emplo
involuntary servant, or agent of the city or county while acti
within the scope of the person's office, enplovment, service,
agency or authorit or as a result of absolute liabilityr urd€r
cilcumstances where the city or count if a private person
would be liable t.o the clainant in accordance with the laws of
North carorinL__gtr_q!_l_!e$ nilrion ( 91, 000,000) cunrulativery to
qll claimants on account of injury and damages to any one person.
This linit shall be adiusted annuall effective July 1 of each

24 againsE a city fer r+hieh the eity ie net immule fren l,iebi].i.t,y
25
26
27
28
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ar in accordance with the rocedures se se,ct i on
(b) of this section.

b ) The lesal lirnit of liabilitv of anv cit
be q4justed effective JuIy L of each year, beqin 1
L996, based on the rcentage chanqe in the U. S. Consuhre ce
Index for A1l Urban Consumers for the most recent L2-month
rior to January 1 of each year, ds deternined the

Department of Labor, unless the General Assenbly decides prior to
JuIy 1 of each vear that the lega1 limit shall not be adjustedl or
the leqal linit shall be adjusted by a lesser arnount.

The change in the legal lirnit of Iiability of any city or
county shall be calculat,ed the Commissioner of Insurance based
upon the change in the consumer price index and the
comnissioner's determination shall be published in the Nort,h
Carolina Register not later than May Lst of each year.

(c ) The new lirnits wiII apply to clairns arising on or af ter
July lst of each year.rr

Sec. 4. G.S. L60A-157 reads as rewritten:
fr 9160A-167. Defense of employees and of f icers; palment of
judgments.

(a) Upon request made by or in behalf of any member or former
nember of the governing body of any authority, or any city,
countyt oE authority employee or officer, or former employee or
officer, or any menber of a volunteer fire department or rescue
sguad which receives public funds, or any volunteer while acting
as an agent or appointee, of the governmental body, any city,
authority, county or county alcoholic beverage control board nay
shall provide for the defense of any civil e:--e+i^ni^n"a^L action or
p+oeeeas'cg proceeding, and may provide for the defense of any
criminal action or proceeding, brought against hirn either in his
official or in his individual capacity, or bothr on account of
any act done or omission made t ot any act atlegedly done or
onission allegedly nade, in the scope and course of his
enployment or duty as an enployee or officer of the city,
authority, county or courrty alcoholic beverage control board.
The defense may be provided by the city, authority, county or
county alcoholic beverage control board by its own counsel r or by
employing other counseJ., or by purchasing insurance which
requires that the insurer provide the defense. Providing for a
defense pursuant to this section is hereby declared to be for a
public purpose, and the expenditure of funds therefor is hereby
declared to be a necessa,:y expense. i€s
shal,l be deeneC te reguire any e ity, autsh€ritrjr, eeurrEy er eeunEll
atreohelic beverage eentrel beard te previde fer the defcnse ef

sh
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any aetien er preeeeCing e€ any naLure. Iic
official immunitv shall not applv to claims dE
this section, except no liabilitv shal1 arise fr
of a leeislative, iudicial or quasi-iudicial functio

(b) Any city council or board of county commissioners- @l1b+ttappropriate funds for the purpose of paying all or paE-tt Ff bclaim made or any civil judgrnent entered against any of \tl6
members or former members of the governing body of any authority,
or any city, county, or authority employees or officersr o!
forner employees or officeis, up to the legal limits as set forth
in G.S. L60A-485.L, when such claim is made or such judgment is
rendered as damages on account of any act done or omission made,
or any act alJ.egedJ-y done or omi ssion allegedly made, in the
scope and course of his employnent or duty as an nembers or
former members Ia member or former mernber] of the governing body
of any authority, or any city, countyr oF authority employee or
officer of the city, authority, ot
thaL nething ir this seeLi y, autherity,
er eeunEy Ee apprepriate funCs fer the purpese ef paying any
etra'in made er eivil juCgsrent entereC againsL any ef its nenbers
er €e*ner nembers ef the gove-ning beCf e€ any autheriEy, er any
eity, eeunEy, er aubhe
ernpleyees er effiecrs i€ tshe eiEy eeurreil er bearC cf eeunty
eenmissieners €inCs €hat sueh members er fermer srembers ef lhe
gcverning boC.' ef any autsheriEy, er any eiEy, eeuntY, er
eutherity e$pleyee er efficer ac€ed er failed te aet, bec*use ef
ae+ ar aetual malice en his parE, county.
Any city' authority t oE county nay purchase insurance coverage
for paynent of clairns or judgrnents pursuant to t,his section.
Ne thing in this see t,ien shaJ,I be CeemeC te requi re any e ity,
autherity, er eeunEy te pay any elaim er judg$ent referrcC te
nereinr an+ tUe p nV
sueh elaim er juCAmenE shall net be deemeC an assunpt,i,en ef eny
liability net ccvereC by rueh insura'ree eentraet, anC shaLl net
be Cecned an assunptien ef liabiliEy fer paynent ef any elain er
juCAmenL in exeess of the limits ef ceve.agc in sueh-insuranec
eentraet,

(c) Subsection (b) shall not authorLze any city, authority, or
county to pay all or part of a clain made or civil judgment
entered unless {*). notice of the claim or litigation is given to
the city council, authority governing board, oE board of county
commissioners as the case may be prior to the tinre that the clairn
is settled or civil judgment is
ceune il, autherity groverning beard, er bearC ef eeunty
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D-7

Page 7



L

2

3

4

5

6

7

I
9

10
1L
L2
13
L4
L5
L5
L7
L8
L9
20
2L
22
23
24
25
26
27
28
29
30
3L
32
33
34
35
35
37
38
39
40
41
42
43
44

NORTH CAROLINA GENERAL ASSEIITBLY sEssroN 1995

cs efficers, shal,I be paid, entered and the cit authtr
county is made a party to. any lawsuit. Any claim arisin
t,he provisions of this sgction shall be submitted t,o a nanda
meditrtion settlement ccinference conducted in accordance wi
rules adopted by the Suprene Court as authorized by G.S. 7A-38,
prior to trial.

(d) For the purposes of this section, "authority" means an
authority organized under Article L of Chapter L62A of the
General Statutes, the North Carolina Water and Sewer Authorities
Act.

(e) No member or former member of the governing body of any
authority, nor any city, county, or authority employee or
officer, or former employee or officer, nor any member of a
voLunteer f i re departmen.t or rescue squad
funds, or any volunteer while acting as an agent or appointee of
the governmental body, .shall be personally liable for damages of
up to the legal linit as set forth in G.S. L60A-485.L, arising
from actions covered under subsection (a) of this section, nor
shall such person be liable for any claims for any damages for

G.S.. L50A-485, except sucf. person shall be personally liable for
that portion of clains 1l excess of the legal limit which arise
from the actual fraud, corruption or actual malice of the person,
and such person shall be liable to the governmental bodv for the
amount of damages paid by the governnental body for a claim
arising from this section and the cost of defendinq such person
under this section, upon a findinq by a jury that the danages
arose from the actual fraud, corruption or actual malice of the
person, or at a time when the person's use of alcohol or illegal
drugs substantially impaired the person's judgnent, or when the
person acted or failed to act directly contrary to instructions
from t,he person's superior, or directly contrary to advice of the
governmental attorney, or- acted or failed to act in such a nanner
as to constitute a misdemeanor or felony. There shall be no
joint or several liabil,itv between the governmental body and such
person for clains made pursuant to G.S.153A-435 or G.S.160A-
485-

(f) No menber or former member of the governing body of any
aut\ority, nor any city, county, or authority enployee or

Page 8

D-8

95-RU( rMMUN ) -001



L

2

3

4

5

6
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I
9
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1,L

L2
13
L4
15
15
L7
L8
19
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officer, or former emplovee or office mber ofa
volunteer fire department or rescue sgua ].VeS ublic
funds, nor a appointee of the qovernin a board
committee or commission, shaIl be liable for rl sln
from the exercise of a legislative udi cial ial
function arisinq in the scoDe and course of onts
employment.

Except as othe rvz{ ss s ecificall set forth in ne ra1
Statutes the liabiiit for acts or omrss1.ons aI
governmental officials and employees, or forner officib{s or
employees, who in whole or in part, carry out a state function or
responsibility, or who act as agents of the State, shall lie with
the ernpl-oyee and the loca]. go"er"nental b
rs e@hat person had carried out a local
qovernmental function or responsibility. This subsection shall
apply to, but shall not be limited to, child protection social
workers, building code inspectors and public health enployees."

Sec. 5. This act becomes effective Octobet L, 1995 and
applies to actions arising on or after that date.

95-RU( rMMUN)-001.
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IMMUNITY FROM NEGLIGENCE

ATTACHMENT TO
DRAFT OF LOCAL GOVERNMENT LIABILITY ACT - 9127194

LOCAL GOVERNMENT LIABILITY LINGERING QUESTIONS

I) WHAT HAPPENS TO DAII.{AGES IN EXCESS OF $1 MILLION?

2I SHOULD THE FOLLC,WING TERMS AND PHRASES BE BETTER
DEFINED:. ACTUAL FMUD, CORRUPTION OR ACTUAL MALICE. CLAIM. ACTING WITHIN THE SCOPE OF AUTHORITY OR IN THE

COURSE OF EMPLOYMENT ?

3) IS THE TERM "AGENT" TOO BROAD?

4\ HOW SHOULD THE LIABILITY OF AUTHORITIES BE HANDLED?
WHAT AUTHORITIES SHOULD BE INCLUDED?

5) HOW WrLL THE PUBLTC DUTY DOCTRTNE BE AFFECTED AS A
DEFENSE UNDER THE BILL?

6) SHOULD THE STATI-jTES RELATED TO THE LrABrLrrY OF CITIES
AND COUNTIES BE MADE MORE UNIFORM?

7) rs THE LOCAL GOVERNMENT'S LTABILITY CLEAR WHEN NO
SPECIFIC EMPLOYEE I5 FOUND TO HAVE BEEN NEGLICENT IN
EITHER ACTINC OR FAII,ING TO ACT?

8) IS THE CUMULATIVE LIABILITY LIMIT CLEAR? ARE THERE
DIFFERENT LIMITA'I'ION PROBLEMS FOR PROPERTY DAMAGE
VERSUS PERSONAL INruRY. WHERE PROPERTY IS HELD BY MORE
THAT ONE PERSON?

,ofn[,,!filr,

D- 10
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( Public )Short TitIe: State Employees Liability Act

Sponsors:

Referred to:

1- A T}ILL TO BE ENTITLED
2 AN ACT TO AMEND THE L},WS TO REQUIRE THE STATE TO DEFEND STATE
3 EMPLOYEES FROM TORT CLAI}IS ARISING IN THE SCOPE OR COURSE OF

4 THEIR EMPLOYMENT.
5 The General Assembly of North Carolina enacts:
6 Section 1. G.S. 143-300.3 reads as rertritten:
7 "S143-300.3. Defense of St.ate enployees.
I s+r. ;"seviaed i.n C. S. l Upon
9 request of an employee or former employee, the State nna.f shall

10 provide for the defen:;e of any civil er criminatr action or
11 p+ee.ecdj*ng proceeding, and nay provide f or the def ense of any
L2 criminal action or proc.r;eding, brought against hin in his
13 official or individual capacity, or bothr on account of an act
L4 done or omission made in the scope and course of his employment
L5 as a State employee. "
L5 Sec. 2. G.S. 143-300.4 reads as rewritten:
L7 " 5143-300.4. Gteund^e---€es refusal e 4 defense ' Right of
L8 indennification.
19 (a) tshe SEaLe shall .

20 eivi} er eriminal aeLLen er preeeedisg breugl'E against an
21. .eyee it Ehe SEaEe deEermine s thaEr
22 @,*isslen was net wl
23 eer*rse ef his empleynent a6 a SEate enPleyeei er

E-1
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1

2

3

44

s
6 cnpleyee e r ferrncr empleyeei er
7 @
8 th.e best interests ef Ehe S+ate.

di.scerrc+ed*
The State shaIl_have a riqht of indemnification from anempJoyee or former employee eo, ,to* tt" State provides a defenseor pays a judgment in accordanee wittr c. s. 143-300.3 for theamount of damaqes paid

Article and the cost of defendi
the State for a claim arisin from this

9

L0
11.

L2
L3
L4
L5
L5
L7
L8
L9
20
2t
22
23
24
25
26
27
28
29
30
31
32
33
34
35
35
37
38
39
40
4L
42
43
44

(1)

such erson under this Arti cIeupon a findin a jury that the dana es arose:
from the actual fraud, corru t:ion or actual malice ofthe personi

(21 at a time when t alcohol or illega.!drugs substantially i ired the rson's judgnent;
(3) at a time when the rson acted or failed to actdirectly contrary to instrucffi rson t srior, o-q directly contra to advice of the State's

attorney i or
(4) at a time when the person acted or failed to act in sucha manner as to_constitute a misdemeanor or felon tl

Sec. 3. G. S. 143-300.0 reads as rerr.ttt.ruuS 143-300.5. Payments af judgnents; conpronise and settlenent ofclaims.
(a) Payrnent of Judgments and settlements. In an action towhich this Article applir,rs, the State shall pay ( i ) a f inaljudgment awarded in a court of competent jurisdiction against astate employee or ( ii 1 th+: amount due under a settlement of theaction under this section. The unit of State government by whichthe emproyee tras enployed shalr make the paynent. This sectiondoes not waive the sovereign irnrnunity of the state with respect

Page 2
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GENERAL ASSET.IBLY OF NORTH CAROLINA

I to any claim. A payment of a judgment or settlement of a claim
2

3

4

5

6

7

against a state enproyee or severar state enployees as joint
tort-feasors nay not exceed the amount in

of $1 million cumulatively to all
"luirurt" on 

"""orrrt of ittjrrr,r person.
(b) Settlenent of Claims. The Attorney ceneraf rnay compromise

and settle any clairn covered by this section to the extent he

When authorized a specific approp!iation by the General
Assembly, +he the Commissioner may acqulre p
insurance covering the officers and emproyees of any statedepartment, institution or agency upon the reguest of such state
department, institution er agency. prerniums for such insurance
coverage shalI be paid by the requesting department, institution
or agency at rates fiz;ed by the Conmissioner from funds madeavairable to it for the purpose. The commissioner, in placing acontract for such insurance is authorized to place such insurance
through the PubIic officers and Employees' Liability rnsurance
commission, and shalr exercise arr efforts to place suchinsurance through the said commission prior to altempting toprocure such insurance through any other source.

The connissioner, pursuant to this section, may acquireprofessional Iiabilit.y insurance covering the officers andenployees of a department, institution or agency of State
government only if the co'erage to be provided by such policy iscoverage of clairns in excess of the protection provided byArticles 31 and 31A of chapter L43 of the General statutes.

8 finds the claim valid. A settlement in excess of the lirnit
9 provided in subsection (a) must be approved by the enpJ.oyee. fn

10 an action in which the Attorney General has stated in writing
L1 that private counsel should be provided the enployee because of aL2 conflict of interest between the ernployee ana the State, al'3 settlement in excess of the limit provided in subsection (a) nust
L4 be approved by the private counsel.
l'5 ( c ) other rnsurance. The coverage afforded employees and16 former ernployees under this Article shaIl be excess coverage over
L7 any commercial liability insurance, other than insurance written
L8 under G.S. 58-32-15, up to the lirnit provided in subsection (a)."
L9 Sec. 4. G.S. 58-31-25 reads as rewritten:
20 uS 58-31-25- Professional liability insurance for officials and2L enployees of the State.
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4L The purchase, by any state department, institution or agency of42 professional liability ir:surance covering the law-enforcement
43 officers, officers or employees of such depart,nent, institution
44 or agency shall not be cr.:nstrued as a waiver of any defense of

95-RU( rMMUN ) -002
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1 sovereign imrnunity by such departnent, institution or agency.2 The purchase of such insurance shall not be deened a waive, by3 any enployee of the defense of sovereign inrnunity to the extent4 that such defense may be available to him.
5

6

7

I
9

L0
11

The payment, by any state department, institution or agency offunds as premiums for prcfessional liability insurance throughthe plan provided herein, covering the law-enforcement officersor officials or enployees of such department, institution oragency is hereby declarr,d to be for a public purpose.,,
Sec. 5. G.S. 58-3z-LS reads as rewritten:

's 58-32-15. Professional liabirity insurance for stateL2 officials.
L3
L4
1.5

16
L7
18
t9
20
2t
22

(a) when authorized by a specific appropriation the General

lnsurance covering the officers and empl0yees, or any groupthereof, of any state department, institution or agency or anycommunity college or technical_ college. Premiums for suchinsurance shalI be paid by the requesting department,institution, agency, comnunity college or technical colrege atrates established by the commission, from funds made available tosuch department, institution, agency, conmunity college ortechnical college for the purpose.
23 (b) The commission, pursuant to this section, may acquire24 professional liabilit,y insurance covering the officers and25 employees, or any group thereof, of a department, institution or26 agency of state governmc.nt or a community college or technical27 college only if the coverage to be provided by the insurance28 policy is in excess of 'che protection provided by Articles 3L and29 3i'A of chapte t L43 of the Gene ral statutes , othe r than the30 protection provided by G. s. 1.43-300.9.
31 ( c ) The purchase, by any state departnent, institution,32 agency' community college or technical college of professional
33 I'iability insurance covering the law-enforcement officers,34 officers or emproyees of such department, institution, agency,35 community college or technical college shall not be construed as35 a waiver of any defense of sovereign immunity by such department,37 institution, agency, comnunity college or technical college. The38 purchase of such insurance shall not be deemed a waiver by any39 enployee of the defense of sovereign inmunity to the extent that40 such defense rnay be available to him.
4L (d) The payrnent, by any state department, institution, agency,42 community college or technical college of funds as premiums for43 professional liabilit,y insurance through the pran provided44 herein, covering the 1ar,.;-enforcement officers or officials or

Page 4
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GENERAL ASSEIITBLY OF NORTE TJAROLINA sEssroN 1gg5

J. employees of such departnent, institution, agency, comnunity2 colrege or technical college is hereby declared to be for a3 public purpose."
4 sec. 6. (a) There is hereby estabrished in the5 Department of Justice the Defense of state Enployees Reserve6 Fund. Monies appropriated to this fund shaIl be used for the7 payment of claims set,cled or judgments entered, against stateI employees for claims for which the state is responsible in9 accordance with G.s. J,43-J00.6, in excess of the amount of theL0 Stabe Tort Claim limit. The earnings on the funds held in thisL]' reserve shall accrue to tire fund and the funds in the reserveL2 shall not revert to the General Fund.

L3 ( b ) of the funds appropriated to the Depart,ment of Justice,L4 $2,000,000 of the funds appropriated for the 199s-96 fiscal year15 and $500,000 of the funds appropriated for the Lgg6-g7 fiscalL5 year shal1 be place in the reserve in accordance with theL7 provisions of this section.
18 (c) rt is the intention of the General Assenbly to placel'9 sufficient additional fund:; in this reserve fron time to tine as20 is deternined to be necessary to cover potential claims for which2L the State may be responsible in accordance with G.s. L43-300.6.22 sec. 7 . sectiorrs 1 through 5 of this act become23 effective octobe r L, 1995 and apply to actions arising on or24 aft'er that date. section 6 of this act becomes effective July 1,25 1995.

'rr?$,f,f, I, u
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t)

2)

3)

4)

IMMT]NITY FROM NEGLIGENCE

ATTACHMENT TO DRAFT OF STATE EMPLOYEES LIABILITY ACT . gI28Ig4

HOW WILL PUBLIC OFFICIAL IMMUNITY BE AFFECTED BY THISBILL?

ARE THERE OTHER STATUTES WHERE STATE EMPLOYEES AREGRANTED IMMUNITY THAT SHOULD EE REFEALED TNI 
-ORiiEN

FoR cLArMs ro BE pERMrrrED UNDER rnrsEiir-r
SHOULD A SPECIAL RESERVE BE PROVIDED FOR CATASTROPHIC
LOSSES IN EXCESS OF $1 MILLION?

WHAT WILL BE THE COST TO THE STATE FOR RAISING AUTOLIABILITY COVERACE FROM $I5O,OOO TO $I NAIiITON'I

,ofirfrf,fo[, 
,,
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APPENDIX F

Short Title: State Tort Li.ability Act

D

( Public )

Sponsors:

Referred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO RAISE THE STATE TORT CLAIM LIMIT AND TO INDEI{NIFY STATE
3 NMPLOYEES FROM TORT CLAIMS ARISING IN THE SCOPE OR COURSE OF

4 TI{EIR EMPLOYMENT.
5 The General assembly of North Carolina enacts:
6 Section L. G.S. L43-29L reads as rewritten:
7 "S 143-291. Industrial Connission constituted a court to hear and
8 deternine clains; damages; liability insurance in lieu of
9 obligation under Article.

L0 ( a ) The North Carolina Industrial Commission is hereby
11 constituted a court for tire purpose of hearing and passing upon
L2 tort clains against the State Board of Education, the Board of
1.3 Transportation, and all other departments, institutions and
L4 agencies of the St^+t* Sta.te, as weII as all tort claims against
15 any officer, employee, involuntary servant or agent of the State
16 while acting within the scgpe of his office, employnent, service,
17 agency or authority. The Industrial Connission shall determine
18 whether or not each inclividual claim arose as a result of the
L9 negligence of any officer, employee, involuntary servant or agent
20 of the State while acting within the scope of his office,
2l enploynent, service, agency or authority, under circumstances
22 where the State of North Carolina, if a private person, would be
23 liable to the claimant in accordance with the laws of North
24 Ca*oJ-i,s"a- Carolina, except no liability shall arise from the

F-1
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L

2

3

4

5

6

7

I
9

10
11
L2
13
L4
15
L6
L7
18
19
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4L
42
43
44

exercise of a lecislative udicial r or quasi-judicial funct,ion
arisinq in the scope and course of the person's emplovment. rf
the Commission finds that there was such negligence on the part
of an officer, enpLoyee, involuntary servant or agent of the
state whire acting within the scope of his office, employment,
service, agency or authority, which rras the proximate cause of
the injury and that there hras no contributory negligence on the
part of the clainant or ttre person in whose behalf the claim is
asserted, the Conmission shaIl determine the amount of damages
which the claimant is errtitled to be paid, including nredical and
other expenses, and by appropriate order direct the payrnent of
such damages by the departnent, institution or agency concerned,
but in no event shall the amount of damages awarded exceed the
sun of one M million dollars 1$+0€#.OI
( $1, 000,000 ) cumulatively to all cflGa,o'G on account of in jury
and darnage t,o any one person. Community colleges and technical
corleges shall be deemed state agencies for purposes of this
Article. The fact that a clain nay be brought under more than one
Article under this Chapter shall not increase the foregoing
maximum liabiLity of the State.

(b) rf a state agency, otherwise authorized to purchase
insurance, purchases a policy of commercial Iiabilit.y insurance
providing coverage in an amount at least equal to the limits of
the State Tort Clairns Act, such insurance coverage shalL be in
lieu of the state's obrigation for payment, under this Article."

Sec. 2. G.S. t43-299.2 reads as rewritten:
"S L43-299.2. Linitation on paynents by the State.

The maximum amount whi.ch the State nay pay cumulatively to alL
clainants on account of injury and damage to any one person,
whether the claim or claims are brought under this Article or
Article 31A or Article 318, shall be one @ rnillion
do-11ars 1+14o"4!o+? ($1,000,000), less any commercial liability
insurance purchased by the State and applicable to the clairn or
clains under G.S. L43-29L(b't, L43-200.6(c), or 143-300.1G(c).
The fact that a claim or claims nay be brought under more than
one Article under this Chapter shall not increase the above
maximum liability of the State."

Sec. 3. G. S. L43-300.3 reads as rewritten:
u5143-300.3. Defense of State enployees.

(a) Except as etherwise previde4 in G,s, 113-300.{- upen upon
request of an employee or former employee, the State ne{f sha1l
provide f or the def ense of any civil e+<*i-ni,nel action or
p+eee+a'ing proceedinq, and may provide for the defense of anv
criminal action or proceeding, brought against hinr in his

Page 2

F-2

95-RU( rMMUN)-003



l-

L

2

3

4

5

6

7

8

9

L0
1L
L2
L3
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L5
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official or individual capacity, or bothr on account of an act
done or omission nade in the scope and course of his employnent
as a State enployee. The defense of public official imrnunity
shalI not apply to claims defended pursuant to this section,
except no liability shall arise frorn the exercise of a
legislative, judicial or quasi-judicial function.

(b) No State employee or former State enployee shall be
personally liable for 9anages of up to the lirnit as set forth in
G.S. 143-299.2, arising frgn actions covered under G.S. L43-291,
nor shall such person be liable for any claims for anv danages
for which compensation is paid in accordance with G.S. L43-291.,
G.S.143-295, or G.S. L43-300.1, except such person shall be
personally liable for that portion of clains in excess of the
Iegal limit which arise fron the actual fraud, corruption or
actual nalice of the person, and such person shall be liable to
t,he State for the anount of damages paid by the State for a cLain
arising under Article 3L of this Chapter and the cost of
defending such person under this section, upon a finding by a
jury that the damages arose from the actual fraud, corruption or
actual malice of the person, or at a time when the person,s use
of alcohol or iIlegal drugs substantially irnpaired the person's
judgment, or when the person acted or failed to act directly
contrary to instructions from the person,s superior, or directly
contrary to advice of the State's attorney, or acted or failed to
act in such a manner as to constitute a nisdemeanor or felony.
There shall be no joint or
and such person for claims made pursuant t,o Article 31 of this
Chapte r .

(f) No enployee or forner employee shal1 be liable for any
claims arising fron t,he exercise of a legislative, judicial, or
quasi-judicial function arising in the scope and course of such
persont s employnent. I'

Sec. 4. G.S. 1.43-300.4 is repealed. tGrounds for
refusal of defensel

Sec.5. c.S.143-300.6 reads as rewritten:
uS 143-300.6. Payments of iudgnents; conpronise and settlenent of
claims.

(a) Payment of Judgments and Settlenents. In an action to
which this Article applies, the State shall pay (i) a final
judgnent awarded in a court of cornpetent jurisdiction against a
State enployee or ( ii ) the amount due under a settlement of the
action under this section. The unit of State government by which
the enployee vras enployed shall make the payment. This section
does not waive the sovereign innunity of the State with respect

9s-RU( rt{MUN ) -003
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1 to any claim. A paynent of a judgment or settlenent of a clain
2 against a State enployee or several State employees as joint
3 tort-feasors nay not exceed the amount in
4 unCer Ehe Eert CIains Aet. of $1 million cumulat,ively to all
5 clainants on account of injury and damages to any one person.
6 (b) Settlenent of Claims. The Attorney General may compromise
7 and settle any claim covered by this section to the extent he
8 finds the claim va1id. A settlenent in excess of the linit
9 provided in subsection (a) must be approved by the enployee. In

10 an action in which the Attorney General has stated in writing
lL that, private counsel should be provided the enployee because of a
L2 conflict of interest between the employee and the State, a
13 settlenent in excess of the linit provided in subsect,ion (a) must
L4 be approved by the private counsel.
15 (c) Other rnsurance. The coverage afforded employees and
L6 former employees under thj.s Article shall be excess coverage over
L7 any commercial liability insurance, other than insurance written
18 under G.S. 58-32-15, up to the limit provided in subsection (a)."
19 Sec. 6. G.S. 58-3L-25 reads as rewritten:
20 "S 58-31-25. Professional liability insurance for officials and
2L enployees of the State.
22 When authorized by a specific appropriation by the General
23 Assenbly, ghe the Commissioner may acquire professional liability
24 insurance covering the officers and enployees of any State
25 department, institution or agency upon the request of such State
26 depart,ment, institution or agency. Premiums for such insurance
27 coverage shall be paid by the requesting department, institution
28 or agency at rates fixed by the Commissioner frorn funds made
29 available to it for the purpose. The Commissioner, in placing a
30 contract for such insurance is authorized to place such insurance
31 through the Public Officers and Employees' Liability Insurance
32 Conmission, and shalI exercise alI efforts to place such
33 insurance through the said comnission prior to attenpting to
34 procure such insurance thrcugh any ot,her source.
35 The Commissioner, pursuant to this section, ildy acquire
36 professional liability insurance covering the officers and
37 enployees of a department, institution or agency of State
38 government only if the coverage to be provided by such policy is
39 coverage of claims in excess of the protection provided by
40 Articles 3L and 31A of Chapter L43 of the General Statutes.
4L The purchase, by any State departnent, institution or agency of
42 professional liability insurance covering the law-enforcement
43 officers, officers or em.ployees of such department, institution
44 or agency shall not be construed as a waiver of any defense of

Page 4
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1 sovereign irnrnunity by such department, instit,ution or agency.
2 The purchase of such insurance shall not be deened a waiver by
3 any employee of the defense of sovereign imrnunity to the extent
4 that such defense nay be available to hirn.
5 The paynrent, by any State department, institution or agency of
5 funds as premiuns for professional liability insurance through
7 the plan provided herein, covering the law-enforcement officers
I or officials or enployees of such department, institution or
9 agency is hereby declared to be for a public purpose.'l

10 Sec. 7. G.S. 58-32-L5 reads as rewritten:
l'1 uS 58-32-15. Professional liability insurance for State
L2 officials.
13 (a) When authorized by a specific appropriation by the General
14 Assembly, +h.e the Comnission may acquire professional liability
15 insurance covering the officers and employees, or any group
15 thereof, of any state department, institution or agency or any
L7 community college or technical college. premiums for such
18 insurance shall be paid by the requesting department,
L9 institution, agency, community college or technical college at
20 rates established by the Commission, from funds made available to
2L such department, institution, agency, community correge or
22 technical college for the purpose.
23 (b) The commissionr pursudnt to this section, may acquire
24 professional liability insurance covering the officers and
25 employees, or any group thereof, of a depart,ment, institution or
26 agency of State government: or a community college or technical
27 college only if the coverage to be provided by the insurance
28 policy is in excess of the protection provided by Articles 3L and
29 31A of Chapter L43 of the General Statutes, other than the
30 protection provided by G.S. L43-300.9.
31 ( c ) The purchase, by any state department, institution,
32 agency, community college or technical college of professional
33 liability insurance covering the law-enforcement officers,
34 officers or enployees of such department, instit,ution, agency,
35 comnunity college or technical college shall not be construed as
35 a waiver of any defense of sovereign immunity by such departnent,
37 institution' agency, conmunity college or technical college. The
38 purchase of such insurance shall not be deemed a waiver by any
39 enployee of the defense of sovereign irnmunity to the ext,ent that
40 such defense nay be available to him.
4L (d) The payment, by any state department, institution, agency,
42 community college or technical college of funds as premiums for
43 professional liability insurance through the plan provided
44 herein, covering the law-enforcement officers or officials or

9s-RU( IMMUN)-OO3
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1

2

3

4

5

employees of such department, institution, agency,
college or technical college is hereby declared to
public purpose. "

Sec. 8. This act becones effective Octobet L,
applies to actions arising on or after that date.

conmunity
be for a
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IMMUNITY FROM NEGLIGENCE

ATTACHMENT TO DRAFT OF STATE TORT LIABILITY ACT - 9126194

I) HOW WILL PUBLIC OFFICIAL IMMUNITY BE AFFECTED BY THIS
BILL?

2) ARE THERE OTHER STATUTES WHERE STATE EMPLOYEES AREGRANTED IMMUNITY THAT SHOULD BE REPEALED IN ORDER
FOR CLAIMS TO BE PERMITTED UNDER THIS BILL?

3) SHOULD A SPECIAL RESERVE BE PROVIDED FOR CATASTROPHIC
LOSSES IN EXCESS OF $I MILLION?

4) WHAT WILL BE THH COST TO THE STATE FOR RAISING AUTOLIABILITY COVERAGE FROM $150,000 TO $l rrAlU.tONt ---

,or?fiM[,,
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95-RU(TMMUN)-010
THIS IS A DRAFT 4-JAN-95 r2:M:36

Short Title: Tort Uability/Immunity Study

D

(Public)

Sponsors:

Referred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO AUTHORIZE THE STATE AND LOCAL GOVERNMENT TORT
3 LIABILITY AND IMMUNITY STUDY COMMISSION.
4 The General Assembly of North Carolina enacts:
5 Section l. (a) There is created the State and L,ocal Government Tort
6 Liability and Immunity Study Commission to be composed of 20 members appointed as

7 follows:
I (l) The President Pro Tempore of the Senate shall appoint four members
9 from the membership of the State Senate.

10 (2) The Speaker of the House of Representatives shall appoint four
L1 members from the membership of the House of Representatives.
L2 (3) The Governor shall appoint one member who shall be a representative
13 of the Department of Transportation.
L4 (4) The Attorney General shall appoint one member who shall be a
15 representative of the Justice Department.
15 (5) The President of the University of North Carolina shall appoint one
L7 member who shall be a faculty member of a North Carolina law
18 school, who is familiar with tort liability law.
19 (5) The President of the North Carolina Association of County
20 Commissioners shall appoint two members.
2L (7) The President of the North Carolina Irague of Municipalities shall
22 appoint two members.
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I (8) The Public Officers and Employees Insurance Liability Commission
2 shall appoint one member.
3 (9) The President of the North Carolina State Employees Association shall
4 appoint one member.
5 (10) The President of the North Carolina State Bar shall appoint three
6 members, two of whom shall be experienced in plaintiff litigation
7 claims against govemmental entities and one of whom shall be
8 experienced in plaintiff litigation claims under the Tort Claims Act.
9 (b) The President Pro Tempore of the Senate and the Speaker of the House of

L0 Representatives shall each designate a cochair of the Commission from their appointees.
lL Either cochair may call the first meeting of the Commission.
L2 (c) Members shall serve until the termination of the Commission or, in case of a
13 State legislator member, until the member does not file for reelection to the General
L4 Assembly. Vacancies shall be filled in the same manner as the original appointments
15 were made.
L5 Sec. 2. (a) The State and Local Govemment Tort Liability and Immunity
L7 Study Commission shall study thoroughly:
18 (l) The liability and immunity of the State and its employees, how that
1.9 liability is defended, and how claims and judgments are paid;
20 (2) The State Tort Claims Act, the limits under the Act, how claims are
2L defended, and how claims and judgments are paid;
22 (3) The liability and immunity of local governments and other
23 subdivisions of the State, how that liability is defended, and how
24 claims and judgements are paid, and the lack of uniformity in this
25 area;
26 (4) The liability and immunity of local government employees, how that
27 liability is defended, and how claims and judgments are paid; and
28 (b) The Commission shall recommend changes to the law that will:
29 (l) Clarify the present law by removing inconsistencies and outdated
30 provisions;
31 (2) Provide State and local government entities with predictable liability;
32 (3) Provide injured persons with adequate compensation without regard to
33 where the injury occurred or by which govemment entity, or the
34 employee of a government entity, the person was injured.
3 5 (c) The Commission shall not study tort reform as it relates to the doctrine of
36 contributory negligence nor professional liability tort reform.
37 Sec. 3. Upon the request of the Cochairs of the Commission, and with the
38 prior approval of the l-egislative Services Commission, the Irgislative Administrative
39 Officer shall assign professional and clerical staff to assist in the work of the State and
40 local Government Tort Liability and Immunity Study Commission. Clerical staff shall
4L be furnished to the Commission through the Offices of the House of Representatives

42 and Senate Supervisors of Clerks. The expenses of employment of the clerical staff
43 shall be borne by the Commission. With the prior approval of the lrgislative Services

44 Commission, the State and local Government Tort Liability and Immunity Study
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I
2

3

4

5

6

7

I
9

10
11
L2
13
L4
1.5

16
L7
L8
19
20
2L
22
23
24

Commission may hold its meetings in the State Irgislative Building or the Legislative
Office Building.

Sec. 4. The Commission may submit an interim written report of its
findings and recommendations to the 1996 Session of the 1995 General Assembly and
shall submit a final written report of its findings and recommendations on or before the
convening of the 1997 Session of the General Assembly. All reports shall be filed with
the President Pro Tempore of the Senate and the Speaker of the House of
Representatives, the Principal Clerks of the Senate and the House of Representatives,
and the l-egislative Librarian. Upon filing its final report, the Commission shall
terminate.

Sec. 5. Members of the Commission shall be paid per diem, subsistence,
and travel allowances as follows:

(l) Commission members who are also members of the General
Assembly, at the rate established in G.s. 120-3.1;

(2) Commission members who are officials or employees of the State or
local government agencies, at the rate established in G.S. 138-6;

(3) All other Commission members, at the rate established in G.S. 138-5.
Sec. 6. All State departments and agencies, and local governments and their

subdivisions shall cooperate with the Commission and, upon request, shall furnish to
the Commission and its staff any information in their possession or available to them.

Sec. 7. From the appropriations to the General Assembly, the kgislative
Senvices Commission shall allocate $20,000 in fiscal year 1995-96 and $20,000 in fiscal
year 1996-97 to conduct the study authorized by this act.

Sec. 8. This act is effective upon ratification.
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THIS IS A DRAf'f 4-JAN-95 I t:26:01

Short Title: Employee Liabiliry Trust Fund(REV)

D

(Public)

Sponsors:

Referred to:

L

2

3

4

A BILL TO BE ENTITLED
AN ACT TO AUTHORIZE THE CREATION OF SELF-INSURANCE TRUST

FUNDS TO PROVIDE PROFESSIONAL LIABILITY INSURANCE COVERAGE
FOR STATE EMPLOYEES AND TO APPROPRIATE FUNDS TO A RESERVE
FUND TO PROVIDE THE INITIAL FUNDING IF THE TRUST IS CREATED.

The General Assembly of North Carolina enacts:
Section l. G.S. 58-32-15 reads as rewritten:

5

6

7

8

9
10
11
t2
L3
L4
15
L6
L7
18
L9
20
2L
22

"$ 58-32-15. Professional liability insurance for
employees.

State efficial* officials and

(a) The Commission .malla€quile is aurhorized p prwlgg professional liabilityinsurancecoveringtheofficersandemffithereof,ofanyStatL
department, institution or agency or any community cottege or technical cellega
college, through the purchase of contracts of insurance or the creation of self-insutanc"

lrusts, 
or thrgugh a

T elcess ol $e protecPl, pi
the General Statutes. to the other provisions of this Article. the to be

insurance or self-insurance trusts or both, may include
ts or settlement amounts claims or

- ,4actions to which this Article applies. Premiums foi strctr insurance or amounts
Fcessary to fun{ such self-insurance trusts shall be paid by ttre @Oep y college or technical college at rates
established by the Commission, from funds made available to such department,

for
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1

2

3

4

5

6

7

8

9

institution, agency, community college or technical college for the purpese, purpose, as
provided in G.S. 5E-32-17.

edy if the celerage te be prsvided by the insurance pelicy is in excess ef the
pretectier provided by Articles 3l end, 3lA ef Chapter 143 sf the General Statutes,
ether Shan the prstectbn previded by G.S. I l3-300,9.

emPleyee ef-the defense ef severeign irnmunity te the extent thst such def€nse rnay be
anailable+e-hin

3he plan previded herein, cevering the law-enfercenrent efficers er officials br
emPleYees of such department, institutien, agercy, cemrnunity cellege or technicd

13
L4
15
15
L7
18
19
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4L
42
43
44

college is hereby de [al-prggp€'s€f "
Sec. 2 Article 32 of Chapter 58 of the General Statutes is amended by

adding a new section to read:

iS= ss-32-tq EstaPtts

. (a) .In the event thg.9gmmission elects to act as self-insurer of a program of liability
insurance, it pay eslaplish.gne or.more in
PurPoses alrth.orize4 by lhis Article; provided, however, such program of liabitity
rnsuraq.ce, sh4l not. be :lrbiect to regutation
Commissiol !s. authgrized to receive and appropriate oi

of this section and to it such funds in the insurance trust accounts. All
elpe=nles iryurrgd in gollecting, receiving and maintaining such funds and in othenviseand in otherwise
ldministering the self-insured program of liability insuranCe shall be paid from strch
insurance trust accounts.

to the of this Article, the Commission is authorized to
rules for the establishment and administration of the setf-insureo of liabilit
insurance. incl but not limited to, rules concerning the eli and terms
and conditions of in the . the assessment of
partrcipants:, lhe management of the insurance trust accounts, and the negotiation,
settlement, litigation, and payment of claims.

(c) The Qommission is authorized to create a Liability Insurance Trust Fund Council
composed of not more than I I members. One member each shall be appointed by ttre
Attoqey Gene$I, State Auditor, Commissioner of lnsurance, the State Treasurer, and
the Director of the Office of State Budget and Management. The remaining nrembers
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1 shlll be,appoin[ed by thlCom{ni$ion. Sub.iect to the provisions of this Article and the2 ryles ?dgpted bv lhl Commislign lursryni3 cgTTissiol mal 
=deleqgtf 

to this gouni
4 administratiol,gf t4e self-insured.liqbility in
5 accounts established pursuant to Article.

I . (d) 
,Defenses of gill..sgilq or.actions against qn individual who is covered by a self-

7 insuref proFTm of .liability- .insui

9

10
L1

of this Article shall be providea bi
G.S. 143-300.3, or other counsel in aCiorOance wittr the

G.S. 143-300.44. Ttre cost of other cou
e) The State any self-insured of liabilit

12 insurance escablished by the Commission to the provisions of this Article shall
13 not be deemed coqtmercial liability insurance within the of G.S. 143-
14 300.5(c)."
15 Sec. 3. Article 32 of Chapter 58 of the General Statutes is amended by
16 adding a new section to read:
L7 "$ 58-32-17. Fu of self-insurance
18 If the commission elects to establish a self-insurance trust the initialle contribution ,o ,h" tund *?lt bS dg,"ft
Z0 ported claims. This shall insure
21 comqlialce .with..G.overnnlental Accountini
22 to said fund shall be made in arlg4q
23 Insurance Trust Fund Council the advice of an i and shall

 F25
26
27 ($5.

t l in addition to amounts necessarv to
claims. Contributions from state shall be no than five dollars

until such time as the Insurance Trust Fund Council
28 with the advice of an and the of the Commission

€
1? (F) Claims.certified to be.paid from the fund shall be paid in the ordetle fttg:n?nt,37 insutticient funds to assure thut both r*irtit
38 oo* n"..rr* ffitut, Trrurrr". to
39 replenish the fund.
40 (c), lunds borrowed -bJ the gommission to replenish the trust fund account shall be
41 repaid from revenues collected from the
42 aqeJrrcies, dep
43 self-insurance trust. In no event shal
44

31 
lJenlthat,!he 9guncil detenTrines.the amounts contribu

3z tr,re 
9gyncil lh{l recgmTend 

.to the Generat .lssemUli
3 3 should be raised or whether u lu
34
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1

2

3

4

5

6

7

I
9

10
L1
L2
13
t4
L5
t5
L7
l_8

19
20
2L
22
23
24
25
26
27
28
29
30
31

Sec. 4. Article 32 of Chapter 58 of the General Statutes is amended by
adding a new section to read:

havq 
?een 

m?de !o assy:: that bottr exi
participants in the self-insurance pro

be terminated the Commission
determinalion by the Commission that ottrer and

termination fund to this section, the full amount remaining in slrch
indebtedness shall promptly be and

allocated amone the members to their contributions

adding a new section to read:
Chapter 58 of the General Statutes is amended by

"$ 58-32-35. Sooereigt

^ to waive the sovereign immunity of the
State. "

Sec. 5. Article 32 of Chapter 58 of the General Statutes is amended bv
adding a new section to read:

and interviews.
concerning or to claims or claims ln

'$ 58-32-18. T.*irati*
Any fuqd created under this Article

msYrang-e proeram c$),at4 undel 
=this 

Article shall not be consioeied public records
under chapter 132 of the General statuGs,-

Sec. 7. There is appropriated from the General Fund to the Self-Insurance
Trust Fund Reserve the sum of three million dollars ($3,000,000) for the 1995_96 fiscal
year and the sum of trvo million dollars ($2,000,000) for the 1996-97 fiscal year.
Funds from the reserve shall be used to provide the initial funding for a self-insurance
trust fund if the Public Officers and Employees Liability Insurance Commission elects
to establish such a fund to provide state employee excess liability coverage in
accordance with Article 32 of chapter 5g of the General statutes.

Sec. 8. This act becomes effective July l. 1995.
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95-RU(TMMUN)-008. I
THIS IS A DRAF'I 4-JAN-9S tl:26:02

Short Title: Duty to Defend State Employees

D

(Public)

Sponsors:

Referred to:

1

2

3

4

5

6

7

I
9

1.0

11.

L2
13
L4
15
16
L7
L8
L9
20
2L
22
23

A BILL TO BE ENTITLED
AN ACT TO AMEND THE LAWS PROVIDING FOR THE DEFENSE OF STATE

EMPLOYEES FROM TORT CLAIMS ARISING IN THE SCOPE OR COURSE OF
THEIR EMPLOYMENT.

The General Assembly of North Carolina enacts:
Section l. G.S. 143-309.3 reads as rewritten:

'$143-300.3. Defense of State employees.
Except as otherwise provided in G.S. 143-300.4, upon request of an employee or

former employee, the State may shall provide for the 
-defense- 

of any civil or-criminal
action or proceeding the defensi of any criminat
action .ol-prgceedinF, brought 

"or individual capacity, or both, on accounlJiltf,El done orGiiffiil made in the
scope and course of his the employee's employment as a state employee.,,

Sec. 2. G.S. 143-300.4 reads as rewritten:
"$143-300.4. Grounds for refusal of defense.

(a) The State shall refuse to provide for the defense of a civil or criminal action or
proceeding brought against an employee or former employee if the State determines
that:

(l) The act or omission was not within the scope and course of his the
employee's employment as a State employee; or

(2) The employee or former employee acted or failed to act because of
gross negligence, wanton
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€) Defense ef the sctien er p'eceeding by the State weuld ereate a eenflict

(4) Defense ef the actien sr proceeding rveuld net be in the best inrerests ef
theState.

(b) The determinations required by subsection (a) of this section shall be made by
the Attorney General. T:h! Atterney Generd may delegate his autherity te make these

ffiApprovaloftherequestbyanemp|oyeeorformeremployeeior
provision of defense shall raise a presumption that the determination required 

-by 
this

section had been made and that no grounds for refusal to defend were discovered.,,
Sec. 3. Article 3lA of Chapter 143 is amended by adding a new section to

read:

'$ 143-300.4A. Confl terest.
Whenever the General determines that the defense of an action or

roceedi the State would create a conflict of in
em or former and that a defense is otherwise under G.S.
143-300.3 and G.S. 143-300.4. the General shall the Governor to

1

2

3

4

5

6

7

I
9

L0
tL
L2
L3
L4
15
L6
L7
1.8

19
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4L
42
43
44

(a) Payment of Judgments and Settlements. In an action to which this Article
applies, including -an actio-n yhere.the State provides the defense of the emplovee, or
fg1rcr em!,loyeg, b/ eryptoyine o
shall pay (i) a final judgment awarded in againsr a
State employee or (ii) the amount due under a settlement of the action under this
section. The unit of State government by which the employee was employed shall
make the palmenL palm,ent gD lo,the alnognt payable under the Tort Claims Act, and
aly,lddil1onal payme.nt due. shall Ue-paiO

authorize t of other counsel as set fort

Sec.4 G.S. 143-300.d reads as rewritten:
"$ 143-300.6. Payments of judgments; compromise and settlement of claims.

12-15. The amount due under a settleme

{?l!_e.qletpy:e 
is defTdio QI cgunset. gih

Ieviewed, p9, approled 
=by 

thL,Com
Qecomes bi{r$ng on the State. Ttris sect
the State with respect to any claim. A payment of a judgment or settle;ent of a ciaim
against a State employee or several State employees as joint tort-feasors may not
exceed the amount payeble fer ene claist under the Tet Claims Act. of $l million
fuTulltively to all claimgrts op account of iniury and damages to ant;;ffi;G;:
tllcluding Tv lqount paid unger ttre Iofa t or settlement of a claim against a State or several
State tort-feasors shall be limited for under this Article to
the amount one claim under the Tort Claims Act for claims
the following incidences :

Lll operation of a motor vehicle, watercraft or aircraft;

Page l-2 95-RU(TMMUN)-008.1
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1

2

3

4

5

6

7

8

9

10
11.

L2
13
L4
L5
16
L7
t8
L9
20
2L
22
23
24
25
26
27
28
29
30
31
32
33

c)

lo
.g)
t!)

12

10
E)

p)

circumstances for-wtich the state would be liable for

medical

workers

dentist
technician, or by medical or non-medical
services .gr,lrgatment is rendered at a hospital;
nuclear liability;

compensation,
compensation;

direction or to test for. monitor. clean
remove, contain, treat. detoxi or neutralize
exposure to asbestos;
sexual harassment;
o?eratioqs=,conductd Caroling_Hospllals a!
Chapel Hill;
an action by one state em another state
for claims out of em related activiti

or disabili

C-A lolg"s urisinF oul of op"Ttions .onducted by any d"panment, boatd,
g_oll,efte, univer.sity or other agencf
liability protection coverage appiies.

This, 
?rovislgn shall not othenviiilimit-ififrghts of recoverv under anv other

provision of law.
(b) Settlement of Claims. The Attorney General may compromise and settle any

claim covered by this section to the extent he finds the claim valid. A settlement in
excess of the limit provided in subseoion (a) must be approved by the employee. In an
action in which the Attorney General has stated in writing that private counsel should
be provided the employee because of a conflict of interest between the employee and
the State, a settlement in excess of the limit provided in subsection (a) must be
approved by the private counsel.

(c) Other Insurance. The coverage afforded employees and former employees under
this Article shatl be excess coverage over any commercial liability insurancr, other than
insurance written under G.S. 58-32-15, up to the timit provided in subsection (a)."

Sec. 5. This act becomes effective October l, lgg5 and applies to actions arising
on or after that date.
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_ 95-RU(TMMUN)-006
THIS IS A DRAFT 4-JAN-9S rr:26:03

Short Title: Defense of Social Workers (Public)

Sponsors:

Referred to:

L

2

3

4

5

6

7

I
9

10
1t
t2
1.3

L4
15
15
L7
18
1.9

20
2L
22
23

A BILL TO BE ENTITLED
AN ACT TO REQUIRE THE STATE TO DEFEND COUNTY CHILD PROTECTIVE

SERVICES SOCIAL WORKERS, ADULT PROTECTIVE SERVICES SOCIAL
WORKERS AND FOSTER CARE SOCIAL WORKERS FROM LIABILITY
ARISING FROM THE PEFSORMANCE OF THEIR OFFICIAL DUTIES.

The General Assembly of North Carolina enacts:
Section l. Article 3lA of Chapter 143 of the General Statutes is amended

by adding a new section to read:

1S ta3-300.11..D.felr
foster care social workers.

_ fX goultty soci{ wo,rker,currgltly or formerly employed by a county Department of
locial, Services performine the,oFcial duti
juvenilg protective servige.s social yorker
General Statutes, an adult protective serviii

l08A of the General
or delesated bv the

s, or a foster care social worker performing duties
director of social services pursuant to G.S. l0BA-

1192] of !!re.9.enerd ,S$gtes, shal Ue AefenOeO

gf G.1. 
,11.3-390.a 

and,c.s. t13-roo.aA
frof liability in Sccoldancg with.the pio
gcliog,or,procee9ing br.ought against the social wo
indjvidual capacity,.or both,. on accgunt of an
and course of 

"
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I shall be co=ngdgre9-lqflnployge=of the Deparlqlell ,of ttuman nesources onlv for2 pgrp_oses of G.S. 143-300.6 and for pumoses o
3 15."
4 Sec. 2. This act becomes effective October l, 1995 and applies to all5 actions arising on or after that date, but before october l, lgg7,
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95-RU(TMMUN)-013
THIS IS A DRAFT 4-JAf.l-95 rr:25:M

Short Title: Vol EMS Med Dir/Good Samaritan (Public)

Sponsors:

Referred to:

L

2

3

4

5

6

7

8

9

10
l.L
L2
1.3

L4
1.5

16
L7
18
19
20
2L
22
23

A BILL TO BE ENTITLED
AN ACT TO CLARIFY THAT UNPAID VOLUNTEER MEDICAL DIRECTORS FOR

EMERGENCY MEDICAL SERVICES (EMS) AGENCIES ARE INCLUDED
UNDER THE GOOD SAMARITAN STATUTE.

The General Assembly of North Carolina enacts:
Section l. G.S. 90-21.14 reads as rewritten:

"$ 90-21.14. First aid or emergency treatment; liability limitation.
(a) Any person, including a volunteer medical or health care provider at a facility of

a local health department as defined in G.S. l30A-2 or at a nonprofit community
health center or a volunteer member of a rescue squad, who receives no compensation
for his senrices as an emergency medical care provider, who renders first aid or
emergency health care treatment to a person who is unconscious, ill or injured,

(l) When the reasonably apparent circumstances require prompt decisions
and actions in medical or other health care, and

(2) When the necessity of immediate health care treatment is so
reasonably apparent that any delay in the rendering of the treatment
would seriously worsen the physical condition or endanger the life of
the person,

shall not be liable for damages for injuries alleged to have been sustained by the person
or for damages for the death of the person alleged to have occurred by reason of an act
or omission in the rendering of the treatment unless it is established that the injuries
were or the death was caused by gross negligence, wanton conduct or intentional
wrongdoing on the part of the person rendering the treatment.
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1 (al) (l) Any volunteer medical or health care provider at a facility of a local
2 health department or at a nonprofit community health eenteri+r
3 center;
4 (2) Any volunteer medical or health care provider rendering services to a
5 patient referred by a local health department as defined in G.S. l30A-
6 2(5) or nonprofit community health center at the provider's place of
7 €mplelment.' employment; or
8 CI Any volunteer medical or health care provider serving as medical
9 director of an emergency medical service (EMS) agency,

L 0 who receives no compensation for medical services or other related services rendered at
11 the facility-er@r facility, center or agency or, who neither charges nor receives a
L2 fee for medical services rendered to the patient referred by a local health department or
13 nonprofit community health center at the provider's place of employment shall not be
L4 liable for damages for injuries or death alleged to have occurred by reason of an act or
15 omission in the rendering of the sendces unless it is established that the injuries or
L6 death were caused by gross negligence, wanton conduct, or intentional wrongdoing on
L7 the part of the person rendering the senrices. The local health department facility-or
L8 facility, nonprofit community health center center, or agency shall use due care in the
19 selection of volunteer medical or health care providers, and this subsection shall not
20 excuse the health department fecility4r facility, community health cent€r center, or
2 L agency for the failure of the volunteer medical or health care provider to use ordinary
22 care in the provision of medical services to its patients.
23 (b) Nothing in this section shall be deemed or construed to relieve any person from
24 liability for damages for injury or death caused by an act or omission on the part of
25 such person while rendering health care services in the normal and ordinary course of
26 his business or profession. Services provided by a volunteer health care provider who
27 receives no compensation for his senrices and who renders first aid or emergency
28 treatment to members of athletic teams are deemed not to be in the normal and
29 ordinary course of the volunteer hedth care provider's business or profession. Services
30 provided by a medical or health care provider who receives no compensation for his
31 services and who voluntarily renders such services at facilities of local health
32 departments as defined in G.S. l30A-2 or at a nonprofit community health center, or
33 as a volunteer medical director of an emergency medical service (EMS) agency, are
34 deemed not to be in the normal and ordinary course of the volunteer medical or health
35 care provider's business or profession.
35 (c) In the event of any conflict between the provisions of this section and those of
37 G.S. 20-156(d), the provisions of G.S. 20-166(d) shall control and continue in full
38 force and effect.
39 Sec. 2. This act is effective upon ratification and applies to services rendered
4 0 on or after that date.
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Short Title: Immunity For Volunteer Engineers. (Public)

Sponsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO PROVIDE QUALIFIED IMMUNITY TO PROFESSIONAL

ENCINEERS WHO VOLUNTARILY PROVIDE ENGINEERING SERVICES
DURING AN EMERGENCY WITHOUT COMPENSATION.

The General Assembly of North Carolina enacts:
Section l. Chapter 89C of the General Statutes is amended by adding a

new section to read:
"$ 89C-19.1. Engineer who volunteers during an emergency; qualified immunity.

(a) Any professional engineer who voluntarily, without compensation, provides
structural, electrical, mechanical, or other engineering services at the scene of a
declared emergency, whether national, State, or local, arising from a maior earthquake,
hurricane, tornado, fire, explosion, collapse, or other similar disaster or catastrophic
event, at the request of a public official, law enforcement official, public safety official,
or building inspection official, acting in an official capacity, shall not be liable for any
personal iniury, wrongful death, property damage, or other loss caused by the
professional engineer's acts or omissions in the performance of the engineering
services.

(b) The immunity provided in subsection (a) of this section applies only to an
engineering service:

(!) For any structure, building, piping, or other engineered system, either
publicly or privately owned.

P) That occurs within 45 days of the declaration of the emergency,
disaster, or catastrophic event, unless the 45-day immunity period is
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1 extended by an executive order issued by the Governor lrnder the
2 Gqteqqfl emergenqy executive po rs.
3 (c) The imm ection does not apply if it is
4 determined that the personal injury, wrongful death, property damage, or other loss
--5 was caused by the gross negligence, wanton conduct, or intentional wrongdoing of the
5 professional engineer, or while the professional engineer was operating or responsible
7 for the operation of a motor vehicle.
I (d) As used in this section:
9 (f) 'Building inspection official' means any appointed or elected federal,

L0 State, or local official with overall executive responsibility to
L1" coordinate buildirg irspection in the j
L2
13 P) 'Law enforcement official' means anv appointed or elected federal,
L4 State, or local official with overall executive responsibility to
L5 coordinate law enforcement in the jurisdiction in wh
15
L7 (J) 'Public official' means anv federal, State, or locally elected official
L8 with overall ex
19
20 lj) 'Public safety official' means any appointed or elected federal, State,
2L or local official with overall executive responsibility
22
23 catastrophic event has occurred.,,
24 Sec. 2. This act is effective upon ratification and applies to any cause of
25 action that arises on or after that date.
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